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In the District Court of the United States in and 
for the Northern District of California, 
Southern Division 


No. 214388L 


WESTERN SHORE LUMBER COMPANY, a 
corporation, 
Plaintiff, 
VS. 


UNITED STATES OF AMERICA, 
Defendant. 


COMPLAINT 


To the Honorable, the Judges of the United States 
District Court for the Northern District of 
California: 


Plaintiff Western Shore Lumber Company com- 
plains of defendant United States of America 
and alleges that: 

ile 
Plaintiff is and at all times herein mentioned has 
been a corporation duly organized and existing un- 
der and by virtue of the laws of the State of Cali- 
fornia. The prin- [1*] cipal place of business and 
the residence of plaintiff is 403 Merchants Exchange 

Building, San Francisco, California. 


Hele 
This is an action to recover federal internal rev- 
enue taxes in the nature of capital stock taxes for 


*Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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the years ending June 30, 1933, June 30, 1934, June 
30, 1935, and June 30, 1936, respectively, which 
have been erroneously and illegally assessed against 
and collected from the plaintiff. The action arises 
under the statutes of the United States providing 
for internal revenue and in particular Section 215 
of the National Industrial Recovery Act, Section 
701 of the Revenue Act of 1934, and Section 105 
of the Revenue Act of 1935, and is brought under 
the provisions of Title 28, Section 41, Paragraph 
20, of the United States Code. 


IU. 

All returns, payments, claims for refund and 
other acts prerequisite to this action have been duly 
made and filed by plaintiff within the time required 
by law and the plaintiff is entitled by reason of the 
denial of its claims for refund to institute this 
action. 

The dates of the filing by plaintiff of its returns 
under the capital stock tax and of the payment of 
tax thereunder and the amount of tax so paid are 
as follows: 


Date Return Filed Amount of 

Year Ending and Tax Paid Tax Paid 
June 30, 1933 PUOUIGH (ese aa Or. soc ere ee $1,250.00 
June 30, 1934 Amcust of,” LOSS. 25.00 
June 30, 1935 ale no lel O50. 0 0 eee 24.00 
June 30, 1936 September 18, 1936............ 1,000.00 
[2] 


Copies of the returns of plaintiff for the above 
years are hereunto annexed, marked Exhibits A-1 
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to A-4, inclusive, and by this reference made a part 
hereof. 

On August 28, 1937, plaintiff filed with the Col- 
lector of Internal Revenue at San Francisco, Cah- 
fornia, its claims for refund of the amounts paid as 
hereinabove set forth as capital stock tax. Copies 
of said claims for refund are attached to this com- 
plaint, marked Exhibits B-1 to B-4, inclusive, and 
by this reference made a part hereof. 

On January 31, 1938, plaintiff received by reg- 
istered mail notification from the Commissioner of 
Internal Revenue, dated January 26, 1938, that 
the Commissioner rejected the claims for refund 
filed by the plaintiff. A copy of said notification of 
rejection of claim for refund is attached hereto, 
marked Exhibit C, and by this reference made a 
part hereof. 

ney. 

The action of the Commissioner of Internal Rev- 
enue in rejecting the claims of plaintiff for refund 
of the amounts paid as capital stock tax was er- 
roneous for the reason that plaintiff was not at any 
time during the period from July 1, 1932 to June 
30, 1936, carrying on or doing business. The sole 
function of plaintiff during said period consisted 
of the holding of its assets until such time as the 
same might be satisfactorily liquidated and of the 
distributing of proceeds currently received on ac- 
count of such assets. 

Prior to 1922 plaintiff carried on operations as 
a timber company but in that year a mill which 
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had been erected in 1917 was shut down and has 
not since been operated. In 1922 plaintiff reduced 
its activities to the mere owning and [38] holding of 
the timber properties then vested in it and since 
that date its sole activities have been directed to 
caring for such timber properties until the same can 
be liquidated in an orderly manner. The only re- 
ceipts of plaintiff for the period from July 1, 1982 
to June 30, 1936 were interest on bank deposits and 
receipts under a stumpage contract under which the 
plaintiff liquidated certain of its timber holdings 
and further receipts in the total amount of $208.08 
derived from the sale of equipment and junk. A 
copy of the stumpage contract under which plain- 
tiff derived its cash receipts 1s attached to and forms 
a part of Exhibit B-1 hereto and reference is made 
to said exhibit for its terms and provisions. 

During the period from July 1, 1932 to June 30, 
1936, plaintiff had no regular employees other than 
a secretary and a caretaker and has employed no 
other person or persons other than the occasional 
temporary hiring of laborers to render fire protec- 
tion service for the protection of the timber stands 
owned by plaintiff. During said period plaintiff 
performed no corporate acts other than the pay- 
ment of taxes and the management of affairs purely 
internal in character necessary to the preservation 
of its charter. A copy of plaintiff’s Articles of In- 
corporation is attached hereto, marked Exhibit D, 
and by this reference made a part hereof. Copies of 
the minutes of all meetings of the Board of Direc- 
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tors of plaintiff during the period from July 1, 
1932 to June 30, 1936, are attached to Exhibits B-1 
to B-4, inclusive, and reference is made thereto for 
the matters contained in said minutes. 

Plaintiff acquired no property during the period 
herein mentioned and paid no dividends to any 
stockholder. The only property sold by plaintiff 
during said period was the timber [4] sold pursu- 
ant to the stumpage contract above mentioned and 
the equipment and junk which was sold for $208.08. 
None of the corporate functions set forth in plain- 
tiff’s Articles of Incorporation as business purposes 
have been performed during said period and in this 
connection plaintiff alleges that it is not necessary 
under the laws of the State of California to amend 
the Articles of Incorporation when a corporation 
ceases to carry on operations. 

During the period in question the timber hold- 
ings of the plaintiff consisted of approximately 
12,500 acres of timber land in San Mateo County, 
California, and approximately 550 acres of timber 
Jand in Santa Cruz County, Califoria. Plaintiff 
during said period owned no property other than 
the said timber lands, certain small buildings lo- 
cated thereon, and cash deposited in banks. 

Plaintiff was not at any time herein involved 
affihated with any other corporation nor did it own 
any stock in any other corporation. 


Ne 
Plaintiff has carried on no business since 1922. In 
this respect plaintiff alleges that it filed claims for 


Western Shore Lumber Company fl 


refund of capital stock taxes paid for the years 
1923 to 1928, inclusive, which refund claims were 
allowed by the Bureau of Internal Revenue and 
paid to plaintiff. The amounts paid as capital stock 
tax for the period herein involved were paid 
through inadvertence and accordingly plaintiff filed 
with the Commissioner of Internal Revenue its 
claim for refund of the taxes paid together with 
interest thereon, which claims were rejected by the 
Commissioner as hereinbefore set forth. [5] Plain- 
tiff has not received by way of cash repayment or 
in the form of any credit the amount of taxes so 
paid or any part thereof and the Commissioner of 
Internal Revenue has at all times retamed the 
amount of said taxes and all thereof. 


VI. 

Upon the facts recited herein plaintiff alleges 
that the defendant has collected and retained from 
it erroneously and without authority of law and 
contrary to the provisions of the laws of the United 
States relating to Internal Revenue the sum of 
Two Thousand wo Hundred Ninety-Nine Dollars 
($2,299.00) comprising capital stock taxes paid as 
hereinbefore set forth, and plaintiff further alleges 
that it is justly entitled to the amount of taxes so 
paid together with interest thereon at the legal rate 
from the respective dates of payment. 

Wherefore, plaintiff seeks judgment for the sum 


of Two Thousand Two Hundred Ninety-Nine Dol- 
lars ($2,299.00) together with interest thereon at 
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the legal rate from the respective dates of payment 
thereof, for such costs as may be allowed under 
Title 28, Section 258, of the United States Code, and 
for such other and further relief as the court may 
deem meet and proper in the premises. 


A. CRAWFORD GREENE 
HENRY D. COSTIGAN 
ROBERT MINGE BROWN 
McCUTCHEN, OLNEY, 
MANNON & GREENE 
Attorneys for Plaintiff 
Office and Post Office Address: 
1500 Balfour Building 
San Francisco, California. [6] 


(Duly Verified.) [7] 


EXHIBIT A-1 
(Copy) 
Form 707 
Treasury Department 
Internal Revenue Service 
Revised June 1933 
Mailed 
Aug. 20, 1933 
Io be stamped by Collector, showing 
district and date received 


1933 RETURN 
of 
CAPITAL STOCK TAX 
For Year Ending June 30, 1933 


Western Shore Lumber Company S) 
DOMESTIC CORPORATIONS 


(Sec. 215, National Industrial Recovery Act, 


73d Congress, Public, No. 67) 


This return must be filed with the Collector of 
Internal Revenue for your district on or before 
July 31, 1933, and the tax must be paid on or be- 
fore that date. 


Pew CAgE 
To Be Retained by Taxpayer 


eee © © © © © © © ee ee ee eee ele ele 8 


(Collection district) 
Assessment List, Form 23A 


Cr a) 


(Page) (Line) 


1. Name—Western Shore Lumber Company, 

2. Address—Room 2005, 111 Sutter Street, San 
Francisco, California 

3. Name of parent company, if any — None. 
(District iiled...... ) 

4. Name of subsidiary, if any—None. No. shares 
held 2 @District mleda a ) 

d. Nature of business in detail—Lumber 

6. Incorporated or organized in State of Cali- 


fornia, Month—November, Year—1905. 


SEE INSTRUCTIONS ON REVERSE SIDE 
7. Date of close of the last income-tax taxable 
year ending on or prior to the year ended 
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June 30, 1933*—December 31, 1932. *If no 
income-tax taxable year ending on or prior 
to year ended June 30, 1933, use date of 
organization. 


8. Capital account as shown on balance sheet 


(a) 
(b) 
(c) 
(d) 


as of the date set forth in item 7 (no other 
date should be used): 


Number Par value 

of shares per share Total 
Common stock... 10000 100.00 $1 ,000,000.00 
First preferred stock...... None 
Seeond preferred stoek.... None 
Surplus (or deficit) 

Dect Sates eres eee 177,928.95 

Wndiwided qorofitse=) WP i 
Total 223 822,071.05 


Original declared value for entire capital 
stock as of the date shown in item 7.................. $1,250,000.00 


. Tax at rate of $1 for each full $1,000 in item 


SR CO mie CII Gemeente 1,250.00 


. Penalty of 25 pereent for delinquency in 


UDP URES RS) OUND 01 | Semaine Gao ere co eee Meco. 


ae Net Tis eae I 8 


ee olLotale tax. pehal byaemmet iit OTCS i..2cishdc ccc eee 


State of California, 
County of San Francisco—ss. 


We, Timothy Hopkins, President, and Myra 


Lane, Secretary of the corporation for which this 


return for capital stock tax imposed by section 215 


of the National Industrial Recovery Act is made, 


being severally duly sworn, each for himseif, de- 


poses and says that the items entered in the fore- 
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going report, including any statements attached 
to or accompanying this return, are, to his best 
knowledge and belief and from such information 
as he has been able to obtain, true and correct. 
TIMOTHY HOPKINS 
President. 
MYRA LANE 
Secretary 


Sworn to and subscribed before me this 17th day 
of August 1933. 


[Seal] VIOLET NEUENBURG 


Notary Public in and for the City and County of 
San Francisco 
(Official capacity) [8] 


EXHIBIT No. 2-A 
(Copy) 
Form 707 
Treasury Department 
Internal Revenue Service 
Revised June 1934 
Mailed Aug. 31, 1934 
Check #950—$25.00 
To be stamped by collector, showing 
district and date received 
Duplicate 


(Collection district) 
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Assessment List, Form 23A 
(Month) (Year) 
(Page) (Line) 

Examined by: 


ee «© © © © © © © eo ee ee ee ele ltl tle lel lw 


1934 RETURN 
OF 
CAPITAL-STOCK TAX 


For year ending June 30, 1934 


DOMESTIC CORPORATIONS 
(See. 701, Revenne Act of 1934, 73d Congress, 
Public, No. 216) 

This return must be filed with the Collector of 
Internal Revenue for your district on or before 
July 31, 1934, and the tax must be paid on or be- 
fore that date. 

1. Name—Western Shore Lumber Company. 

2. Address—Room 2005-111 Sutter Street, San 

Francisco California. 
(The address must be that of the principal place of 
business. Give ‘‘Street and number’”’, ‘‘City or 
town’’, and ‘‘State’’) 


3. Name of parent company, if any None (Dis- 


Dricimmlad,.... 2c ) 
4. Name of subsidiary, if any None No. shares 
lS: Se (Distirc, Tiled ee ) 


(Or attach list and state number of shares held; 
also districts where filed) 
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5. Nature of business in detail Lumber 
6. Incorporated or organized in State of Cali- 
fornia Month November Year 1905 

Declaration of the Value of the Capital Stock 

Important.—Before declaring a value for the 
capital stock, carefully read the instructions below, 
as a value once declared cannot later be amended. 

Tf you file your income tax return on a calendar 
year basis, or would do so if subject to income 
tax, declare in the space below a value for the 
entire capital stock of your corporation as of De- 
cember 31, 1938, which you are willing to have 
accepted in this and subsequent years, as a basis, 
subject to statutory adjustments, on which to pay 
eapital-stock tax and execess-profits tax. 

If you file your ineome-tax return on a fiscal 
year basis, or would do so if subject to income tax, 
declare the value as of the elose of such fiscal 
year. 

Tf your corporation was organized during the 
year July 1, 1933, to June 30, 1934, both dates in- 
elusive, and if neither the first calendar year nor 
the first fiscal year for income-tax purposes has 
ended during the year July 1, 1933, to June 30, 
1934, both dates inclusive, declare the value as of 
the date of organization. 

If your corporation is without a capital stock 
represented by shares, declare a value for the net 
worth of the corporation. 

(See Instruction No. 3 for additional information) 
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7. *Value of entire capital stock—$25,000 

*A specific and unqualified value must be shown 
in this space. If the capital stock is of no value 
insert the word ‘‘None.”’ 


Exemptions. (See Instruction No. 4) 
8. Is exemption from the tax claimed? Answer 
VCsme@ie Ome... Ne 
9. If exemption is claimed, check the block 
which shows basis of claim and furnish 
the information required on page 2. 
Section 101, Revenue Act of 1934. 
Insurance company. 
Not doing business. 


Computation of Tax 


For use of For use of 

Taxpayer Department 

10> Amount shown im tems (22--.---.-c-:. $25,000 $e 
11. Tax at rate of $1 for each full $1,000 

ineaLenieKOh ( Omibecents) pees. 7: 25° eee 


12. Penalty of 25 percent for delinquency 
TE? UU 22 ey AV 0 eee ere oy 0 eT 
LE), UAV WEE ie Se ener. oS eg er OPE 2 


14. Total tax, penalty, and interest.............. 20 ae 


AFFIDAVIT 


We, the undersigned, president (or vice presi- 
dent, or other principal officer) and treasurer as- 
sistant treasurer or chief accounting officer) of the 
corporation for which this return is made, being 
severally duly sworn, each for himself deposes and 
says that this return, including the accompanying 
schedules and statements, has been examined by 
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him and is, to the best of his knowledge and belief, 
a true and complete return, made in good faith, for 
the taxable year stated, pursuant to the Revenue 
Act of 1934 and the Regulations issued thereunder. 


[ Corporate Seal] 
TIMOTHY HOPKINS 
(President or other principal 
officer) (State title) 
MYRA LANE 
Secretary 
(Treasurer, Assistant Treas- 
urer, or chief accounting 
officer) (State title) 


Sworn to and subseribed before me this August 
31, 1934. 


{ Notarial Seal] 
JENNIE DAGGETT 
Notary Public 
(Signature of officer admin- 
istering oath) 


(See Instruction No. 7) [9] 


REVENUE ACT OF 1934 


TITLE V—CAPITAL-STOCK AND EXCESS- 
PROFITS TAXES 


Section 701. Capital-Stock Tax 

(a) For each year ending June 30, beginning 
with the vear ending June 30, 1934, there is hereby 
imposed upon every domestic corporation with re- 
spect to carrving on or doing business for any part 
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of such year an excise tax of $1 for each $1,000 
of the adjusted declared value of its capital stock. 

(b) For each year ending June 30, beginning 
with the year ending June 30, 1934, there is hereby 
imposed upon every foreign corporation with re- 
spect to carrying on or doing business in the United 
States for any part of such year an excise tax equiv- 
alent of $1 for each $1,000 of the adjusted declared 
value of capital employed in the transaction of its 
business in the United States. 

(c) The taxes imposed by this section shall not 
apply: 

(1) to any corporation enumerated in sec- 
tion 101; 

(2) to any insurance company subject to the 
tax imposed by section 201, 204, or 207; 

(3) to any domestic corporation in respect 
of the year ending June 30, 1934, if it did not 
carry on or do business during a part of the 
period from the date of the enactment of this 
act to June 30, 1934, both dates inclusive; or 

(4) to any foreign corporation in respect 
of the year ending June 30, 1934, if it did not 
earry on or do business in the United States 
during a part of the period from the date of 
the enactment of this act to June 30, 1934, both 
dates inclusive. 


(d) Every corporation Hable for tax under this 
section shall make a return under oath within one 
month after the close of the year with respect to 
which such tax is imposed to the collector for the 
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district in which is located its principal place of 
business, or, if it has no principal place of busi- 
ness in the United States, then to the collector at 
Baltimore, Md. Such return shall contain such in- 
formation and be made in such manner as the Com- 
missioner, with the approval of the Secretary, may 
by regulations prescribe. The tax shall, without 
assessment by the Commissioner or notice from 
the collector, be due and payable to the collector 
before the expiration of the period for filing the 
return. If the tax is not paid when due, there shall 
be added as part of the tax, interest at the rate of 
1 per centum a month from the time when the tax 
became due, until paid. All provisions of law (in- 
eluding penalties) appheable in respect of the taxes 
imposed by section 600 of the Revenue Act of 1926 
shall, insofar as not inconsistent with this section, 
be applicable in respect of the taxes 1mposed by 
this section. I'he Commissioner may extend the time 
for making the returns and paying the taxes im- 
posed by this section, under such rules and regula- 
tions as he may prescribe, with the approval of the 
Secretary, but no such extension shall be for more 
than 60 days. 

(e) Returns required to be filed for the pur- 
pose of the tax imposed by this section shall be 
open to inspection in the same manner, to the same 
extent, and subject to the same provisions of law, 
including penalties, as returns made under title IT 
of the Revenue Act of 1926. 

(f) For the first year ending June 30 in respect 
of which a tax is imposed by this section upon any 
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corporation, the adjusted declared value shall be the 
value, as declared by the corporation in its first re- 
turn under this section (which declaration of value 
cannot be amended), as of the close of its last Income- 
tax taxable year ending at or prior to the close of the 
year for which the tax is imposed by this section 
(or as of the date of organization in the case of a 
corporation having no mcome-tax taxable year end- 
ing at or prior to the close of the year for which 
the tax is imposed by this section). For any subse- 
quent year ending June 30, the adjusted declared 
value in the case of a domestic corporation shall 
be the original declared value plus (1) the cash 
and fair market value of property paid in for stock 
or shares, (2) paid in surplus and contributions to 
capital, (3) its net income, (4) the excess of its 
income wholly exempt from the taxes imposed by 
title I over the amount disallowed as a deduction 
by section 24(a) (5) of such title, and (5) the 
amount of the dividend deduction allowable for 
income-tax purposes, and minus (A) the value of 
property distributed in liquidation to shareholders, 
(B) distribution of earnings or profits, and (C) 
the excess of the deductions allowable for income- 
tax purposes over its gross income; adjustment 
being made for each income-tax taxable year in- 
cluded in the period from the date as of which the 
original declared value was declared to the close of 
its last income-tax taxable year ending at or prior 
to the close of the year for which the tax is im- 
posed by this section. The amount of such adjust- 
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ment for each such vear shall be computed (on the 
basis of a separate return) according to the income- 
tax law applicable to such year. For any subsequent 
year ending June 30, the adjusted declared value 
in the case of a foreign corporation shall be the 
original declared value adjusted (for the same in- 
come-tax taxable years as in the case of a domestic 
corporation), in accordance with regulations pre- 
scribed by the Commissioner, with the approval of 
the Secretary, to reflect increases or decreases in 
the capital emploved in the transaction of its busi- 
ness in the United States. 


Section 702. Excess-Profits Tax 

(a) There is hereby imposed upon the net in- 
come of every corporation, for each income-tax 
taxable year ending after the close of the first year 
in respect of which it is taxable under section 701, 
an excess-profits tax equivalent to 5 per centum of 
such portion of its net income for such income-tax 
taxable year as is in excess of 121% per centum of 
the adjusted declared value of its capital stock (or 
in the case of a foreign corporation the adjusted 
declared value of capital employed in the transac- 
tion of its business in the United States) as of the 
close of the preceding income-tax taxable year (or 
as of the date of organization if it had no preceding 
income-tax taxable year) determined as provided in 
section 701. If the income-tax taxable year in re- 
spect of which the tax under this section is im- 
posed is a period of less than 12 months, such ad- 
justed declared value shall be reduced to an amount 
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which bears the same ratio thereto as the number 
of months in the period bears to 12 months. For the 
purposes of this section the net income shall be the 
same as the net income for income-tax purposes 
for the year in respect of which the tax under this 
section is imposed. 

(b) All provisions of law (including penalties) 
applicable in respect of the taxes imposed by title 
1 of this act, shall, insofar as not inconsistent with 
this section, be applicable in respect of the tax im- 
posed by this section, except that the provisions of 
section 131 of that title shall not be applicable. 
Section 703. Capital-Stock Tax and Execess-Profits 

Tax Imposed by National Industrial Recovery 
AAG 


Sections 217(d) and (e) of the National Indus- 

trial Recovery Act are amended to read as follows: 

‘“(d) The capital-stock tax imposed by seec- 

tion 215 shall not apply to any taxpayer in 

respect of any year except the year ending 
June 30, 1933. 

‘“Ce) The excess-profits tax imposed by sec- 
tion 216 shall not apply to any taxpayer in re- 
spect of any taxable year ending after June 30, 
1934.”’ 
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EXHIBIT No. A-3 
(Copy) 
Form 707 
Treasury Department 
Internal Revenue Service 
Revised 1937 
Mailed Jul 31 1935 
Signed by Timothy Hopkins—President 
Myra Lane—Secretary 
Acknowledged by Jennie Daggett, Notary 
To be stamped by collector showing district and 
date received 


Duplicate—Page 3 
(Collection district) 
Assessment List, Form 23A 


ee 


(Page) (line) 
(For Washington Use Only) 


1935 RETURN 
OF 
CAPITAL-STOCK TAX 


For Year Ending June 30, 1935 


DOMESTIC CORPORATIONS 


(See. 105, Revenue Act of 1935, as amended by See. 
401 of the Revenue Act of 1936) 

This return must be filed, in triplicate, and re- 

ceived by the Collector of Internal Revenue for 
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your district on or before July 31, 1935. The tax 
must be paid on or before that date. 
1. Name—Western Shore Lumber Company. 
2. Address—Room 2005, 111 Sutter Street, San 
Francisco, California. 


3. Name of parent company, if any...... ( Dis- 
trie t dled areas ) 

4. Name of subsidiary, if any ...... No. shares 
helo ee Gbicmict fled “a5.. ) 


(If more than one, attach list and state number of 
shares held by parent; also districts where 
filed ) 

3). Nature of business in detail Lumber (Timber 
stumpage) 

6. Incorporated or organized in State of Cali- 
formas Monti November Day 25... 
Year 1905 

7. Was a capital-stock tax return filed for the 
preceding taxable year ended June 30, 
1934? Yes. If filed under a different name, 
state the name .... (District filed....) 

8. Date of close of last mcome-tax taxable year 
ended on or prior to June 30) 1935, or 11 
newly organized corporation having no in- 
come-tax taxable year ended on or prior to 
June 30, 1935, date of organization De- 
eember 31, 1934. 


Corporations making an original declaration of 
value upon this return must enter the amount of 
such declared value in item 9. This block is not to 
be used by a corporation which established its origi- 
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nal declared value by the first return for the year 
ended June 30, 1934. 
9. Original declared value of entire capital stock 


(The value declared must be definite and unquali- 
fied. A value must be declared in every case 
regardless of whether exemption from the tax 
is claimed. See instructions 1 and 3) 


Corporations which have established their origi- 
nal declared value by the return for the year ended 
June 30, 1936, must adjust such declared value as 
provided for in Schedule I on page 2 of this return 
and then enter the amount of the adjusted declared 
value in item 10. 

10. Adjusted declared value of entire capital 

stock as of Dee. 31, 1934 $24,536.44. 

11. Exemptions.—The Act provides for an ex- 
emption from the tax only on the grounds 
indicated below. Corporations claiming ex- 
emption must (1) report a value for the 
capital stock under item 9 or 10, (2) check 
the appropriate block below, showing the 
basis of the claim, and (3) submit with the 
return a full statement of the evidence 
specified under the block checked. 

Corporation exempt from income tax under 
section 101, Revenue Act of 1936. (1) State 
under which subsection of section 101...... 
(2) Furnish information required by instrue- 
tion 14. 

Insurance company subject to tax under sec- 
tion 201, 204, or 207, Revenue Act of 1936. 
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State which section...... 

Corporation not doing business. (1) Furnish 
information required by instruction 16. (2) 
Report value of capital stock in item 9 or 10 
above. 


Computation of Tax 


For use of For use of 
Taxpayer Department 


12. Amount reported in item 9 or 10......$624,536.44 SPN a 
13. Lax aierate ot $i tor each full 

$1,000 in item 12 (omit cents).......... 2he° “yells 
14. Penalty of .... per cent for delin- 

CUCTIC'Y Vlae aM aie GUGM ere ee eco d2) -cs.o2ecks ee ee 
15. Interest at 6% per annum begin- 

UNIT oA CPUU Sf, lems) eee eres. oo 200. eaceesiceetee , Pee 


io. Votal@tax, penaliy. amd imterest....... cca. | ee 


We, the undersigned (Name of president, vice 
president, or other principal officer), (Title) and 
(Name of treasurer, assistant treasurer, or chief 
accounting officer), (Title), of the corporation for 
which this return is made, being severally duly 
sworn, each for himself deposes and says that this 
return, including any accompanying schedules and 
statements, has been examined by him and is, to the 
best of his knowledge and belief, a true and com- 
plete return, made in good faith, for the taxable 
year stated, pursuant to the Revenue Act of 1935, 
as amended, and the Regulations issued thereunder. 

[Corporate Seal] 


ee er a er Y 
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[Notarial Seal] 


(Official capacity of officer 
administering oath) [101] 


The schedules on this page must be filled in by 
every corporation making adjustments to an origi- 
nal declared value for the capital stock established 
by the return for the year ended June 30, 1934. 
See instructions 5 to 9, inclusive. 


Schedule I. Adjustment of Original Declared Value of En- 
tire Capital Stock for All Transactions During the In- 
come-Tax Taxable Year Ended December 31, 1934. 

Original declared value as established by the first 

return for the taxable year ended June 30, 1934....$25,000.00 


Additions: 

(1) (a) Total eash paid in for stock or 
shares (see instruction 7, item 1) $............ 

(b) Fair market value of all prop- 

erty received for stock or shares 
(see instrmetionm 7, item 1!) ...2... 2.2. 

(2) Paid-in surplus and contributions to 
to capital (see instruction 7, item 2) ........... 

(3) Net income (sce instruction 7, item 
OO) LOSS i eecee ere ones aio 463.56 

(4) Excess of income wholly exempt from 

tax over amount disallowed as dedue- 
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tions by section 24(a)(5) of the 

Revenue Act of 1934 or 1936 (see 

PUSELUCHION 1, AUCH en ccc-. 222 eee eee ees 
(5) Dividend deduction allowable for in- 

come-tax purposes (see instruction 7, 

LUC Opes eee 2.2. eu ee 


POLALAGINMONG 22... oxic. cle eee eee 
Total before deductions.................. $25,000.00 


Deductions: 

(A) (1) Total cash distributed in liqui- 
dation to shareholders (see in- 
SUTUCTIOMmie tem GA \\.....ccccct ss None 

(2) Fair market value of all prop- 
erty distributed in liquidation to 
shareholders (see instruction 7, 


CT ge No Merete Otek. cote e202 None 
(B) Distributions of earnings or profits 
(See) misirticthion: 7) bem) 2.21... 2. None 


(C) Exeess of deductions allowable over 
gross income and claimed on income- 
tax return (see instruction 7, item C) ........... 


Mot ale Ce Giie nloncpeee -....-c ee ee 463.56 


Adjusted declared value (enter in 
teem: MOsipawe 1) 2. $24,536.44 


tIndieates red figures. 


Schedule II. Analysis of Changes in Capital 
Stock and Surplus 


Capital Stock and Surplus at begining of year 


id, “Capital "stocks wuenerer red 2222.2... eee beeen 
© omni res... 2, eee 1,000,000. 
2. Capitalore pardeimerstir plus... ...2 eee 
3. Surplus reserves—Capital surplus............... 449,140.95 
4. Surcplussand vaumdigi@eds profits... eee 
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Additions—Capital transactions 
5. Total cash and fair market value of prop- 
erty paid in for stock or shares (total of 
mtems, I(a mand: (yee sehedube [)*.........eeeeremeners cess 
6. Paid-in surplus and contributions to capital 
Gitenme 2, sclie minicar Soca cnc cn evens n cc eg seccs 
7. Other additions (to be detailed) 


ee ees 


Additions—Revenue transactions 
ee Net income (items eccenedule J).....1.025. 2 eee 
9. Income wholly exempt from income tax. (This 
total less the amount entered as item 17 
of this schedule should correspond with item 
4, Schedule I) (See instruction 7, item 4)... ...............0..- 
10. The amount of the dividend deduction al- 
lowable for inecome-tax purposes (item 5, 


Schedulewh)) (see instrmetion 7, item 5). 222.0 22. : 
hie Otlrercadditions: (to be detailed ).22:..c.csc.2co Smeets eee 
DOUG “Sc ace ese ane RRR eI 9 $1,449,140.95 


Deductions—Capital transactions 
12. Liqnidating distributions (total of items 
Aa) vandea(a),, Schedule W)\".. eee a eee 
tj: Other distributions (item 6, Schedule 1)*. 2222-2. 
14. Enter class and amount of distributions in 
corporation’s own stock: 


iiyother dednetions (tobe detatled) 22. scsee eee ee -ereer cee 


Deductions—Revenue transactions 
16. Excess of deductions allowable over gross 

income and claimed on income-tax return 

CitemeG, Sehedmbegill ees 22ers cee 463.56 
17. Deductions disallowed by sec. 24(a) (5), 

1934 or 1936 Act. (See item 9 of this 

UCINCE6 UTI) MIR csc re oe ec eet eee 
is, Other deductions (ie be detailed ).......2.....2-2.  <cleeeccceeceeeee:e 
Capital Stock and Surplus at end of year 
mre aottal eStock 2° reherred 2.2. 22.c.ccscdiciecece-secceeSnae | cece eecuesbeeseseeose 

ME Giri Gye oes ee ere 1,000,000.00 
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20) Capitalor qa ldeimersunclts::.-. eee eee 
21. Surplus reserves—Capital surplus.................-. 448,677.39 
22, Surplus and) umdmided! profits... 2 eee 


Coral ee ee $1,449,140.95 


*Hmter values shown by the books if different from values 
entered in Sehedule I and explain difference. 


EXHIBIT No. A-4 
(Copy) 
Form 707 
Treasury Department 
Internal Revenue Service 
Revised 1936 
To be stamped by collector, showing district and 
date received 


Duplicate—Page 3 
(Collection district) 
Assessment List, Form 23A 


(Page) (line) 
(For Washington Use Only) 


1936 RETURN 
OF 
CAPITAL-STOCK TAX 


For Year Ending June 30, 1936 
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DOMESTIC CORPORATIONS 


(Sec. 105, Revenue Act of 1935, 74th Cong., Public, 
No. 407) 


This return must be filed, in triplicate, with the 
Collector of Internal Revenue for your district on 
or before July 31, 1936, and the tax must be paid 
on or before that date. 

1. Name—Western Shore Lumber Company. 

2. Address—4 Montgomery Street, San Fran- 

cisco, California. 


3. Name of parent company, if any...... (Dis- 
trictoaleder. ) 

4. Name of subsidiary, if any...... No. shares 
heldiva re... (District filed........ ) 


(If more than one, attach list and state number of 
shares held by parent; also districts where 
filed) 


Dd. Nature of business in detail Lumber (Timber 
stumpage ) 

6. Incorporated or organized in State of Cali- 
fornia Month November Day .......... 
Year 1905 

7. Was a eapital-stock tax return filed for the 
preceding taxable year ended June 30, 
1935? If filed under a different name, state 
qe: aC eee. (District filed First 
Calif) 

8. Declared value of entire capital stock 
$1,000,000.00. 


eo ee «ie 
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(The value declared must be definite and unquali- 
fied. A value must be declared in every case re- 
gardless of whether exemption from the tax is 
claimed. See instructions 1 and 2.) 


9. HExemptions—The Act provides for an ex- 
emption from the tax only on the grounds 
indicated below. Corporations claiming ex- 
emption must (1) declare a value for the 
capital stock under item 8, (2) check the 
appropriate block under item 9 showing 
the basis of the claim, and (3) submit with 
the return a full statement of the evidence 
specified under the block checked. 

Corporation exempt from income tax under 
section 101, Revenue Act of 1934. (1) State 
under which subsection of section 101...... 
(2) Furnish information required by instruc- 
tion 4. 

Insurance company subject to tax under section 
201, 204, or 207, Revenue Act of 1934. State 
which section........ 

Corporation not doing business. (1) Furnish 
information required by instruction 6. (2) 
Declare value of capital stock in item 8 
above. 


Western Shore Lumber Company 31 


Computation of Tax 


For Use of For Use of 
Toxpoyer Department 


10. Declared value (must be identical 

figure entered in item 8).......... $1,000,000, 007 see 
11. Tax at rate of $1.40 for each full 

SI OUO7 ins item oe 100000) 2a 
12. Penalty for delinquency in filing 

PEUUENS / (SCC mits leer) pee eter tere e = ae 
13. Interest at 6 percent per annum 

beginning August 1, 19386.......... 8.30 22. z 


fee Total tax, penalty, and imterest-ieee008.03 2.2. 


15. State amounts of outstanding capital stock 
and surplus as of date of the close of in- 
come-tax taxable year used in declaring 
value for capital stock. (If nonstock or- 
ganization, so indicate and attach state- 
ment of net worth.) 


Number Par (Stated) 


of Shares Value per Share Totals 
WD teall stock: (erererred:.<...c..25 cxccncvee. spss eee z 
(Comimon.-. 2-2-2... 10,000 100.00 1,000,000.00 
Capital or paid-in surplus......... X = x Xx — 
Sup INS: FeServes <222:22:).ecan. X X x x — 
Surplus and undivided profits.... x x xs 450,192.12 


We, the undersigned Percy A. Wood, President 
and Myra Lane, Secretary, of the corporation for 
which this return is made, being severally duly 
sworn, each for himself deposes and says that this 
return, including any accompanying statements, has 
been examined by him and is, to the best of his 
knowledge and belief, a true and complete return, 
made in good faith, for the taxable year stated, 
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pursuant to the Revenue Act of 1935 and the Regu- 
lations issued thereunder. 


[Corporate Seal] 
PERCY A. WOOD, 


President 
Secretary 
Sworn to and subscribed before me this .... day 
of September, 1936. 
[Notarial Seal] 
(Name) 


re 


(Official capacity of officer ad- 
ministering oath) [11] 


TREASURY DEPARTMENT 
INTERNAL REVENUE SERVICE 
San Francisco, Calif. 


Jul 39, 1936 

[Seal] 

Office of the Collector First District of California 
In replying refer to 

Western Shore Lumber Co., 

4 Montgomery St., 

San Francisco Calif. 

Receipt is acknowledged of your application dated 
29 July 1936 requesting for the reasons therein given 
an extension of time within which to file your cap- 
ital stock tax return for the year ending June 30, 
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1936. In no case can an extension be granted beyond 
September 29, 1936. 

You are hereby granted an extension of time 
to Sep 29 1936 within which to file your return and 
make payment of the tax shown thereon to be due. 

In all cases where an extension of time is granted 
interest is collectible at the rate of one-half of one 
per cent a month from the due date, July 31, 1936, 
up to and including the date of payment. 

This letter, or a copy thereof, must be attached to 
the return when filed as authority for the extension 
of time herein granted. 

Respectfully, 
GUY T. HELVERING, 
Commissioner. 
By JOHN V. LEWIS 
Collector 
TJC/om GMA [12] 


HXEIBIY B-1 
To Be Filed in Duphicate 
Form 843 
Treasury Department 
Internal Revenue Service 
Revised June 1930 
CLAIM 


To Be Filed With the Collector Where Assessment 
Was Made or Tax Paid 


The Collector will indicate in the block below the 
kind of claim filed, and fill in the certificate on the 
reverse side. 
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Exhibit B-1 (Continued) 
[ ] Refund of Tax legally Collected. 
[] Refund of Amount Paid for Stamps Unused, 
or Used in Error or Excess. 
[ ] Abatement of Tax Assessed (not applicable to 
estate or income taxes). 
Collector’s Stamp (Date received) 


State of California 
City and County of San Francisco—ss. 


Type or Print 

Name of taxpayer or purchaser of stamps—West- 
ern Shore Lumber Company. 

Business address—403 Merchants Exchange 
Building, San Francisco, California. 

Residence— 

The deponent, being duly sworn according to law, 
deposes and says that this statement is made on be- 
half of the taxpayer named, and that the facts given 
below are true and complete: 

1. District in which return (if any) was filed— 
First District, California. 

2. Period (if for income tax, make separate form 
for each taxable year)—Year ending June 30, 1933. 

3. Character of assessment or tax—Capital stock 
Lae 

4. Amount of assessment, $1,250; dates of pay- 
ment—August 29, 1933. 

5. Date stamps were purchased from the Govern- 
ment— 

6. Amount to be refunded—$1250 with interest 
thereon at the rate of 6%. 
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Exhibit B-1 (Continued) 

7. Amount to be abated (not applicable to income 
or estate taxes )— 

8. The time within which this claim may be legal- 
ly filed does not expire prior to August 29, 1987 (See 
Revised Stats. Sec. 3228, as amended.) 

The deponent verily believes that this claim 
should be allowed for the following reasons: 

(For statement of grounds for refund, see pages 
attached hereto and hereby made a part hereof.) 
(Attach letter-size sheets if space is not sufficient) 

WESTERN SHORE LUMBER 
COMPANY 
(Signed) By FRANK C. NELSON 
Secretary 


Sworn to and subscribed before me this 27th day 
of August 1937. 
[Seal] FRANK L. OWEN 
Notary Public in & for the city & county of San 
Francisco, State of California. [13] 
(See instructions on reverse side) 


CERTIFICATE 


I certify that an examination of the records of this 
office shows the following faets as to the assessment 
and payment of the tax: Character of assessment and 
period covered, List, Year, Month Account No. or 


Page Line Amount assessed $____--. Log) eee 
Paid, Abated, or Credited Dated, Amount, Total, 
a 
Claim (Nomesee 


I certify that the records of this office show the 
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Exhibit B-1 (Continued) 
following facts as to the purchase of stamps: To 
Whom Sold or Issued, Kind, Number, Denomination, 
Date of sale or issue, Amount $_____-. 
If special tax stamp, state: Serial number, Period 
commencing. 
Collector of Internal Revenue. 
SE a (District) 
Claim examined by__-__-. 
Claim approved by_----- Chief of Division. 
Amount claimed__ $______. 
Amount allowed__ $_____-. 
Amount rejected__$___-_-. 


COMMITTEE ON CLAIMS 


INSTRUCTIONS 

1. The claim must set forth in detail and under 
oath each ground upon which it is made, and facts 
sufficient to apprise the Commissioner of the exact 
basis thereof. 

2. The claim should be sworn to by the taxpayer, 
if possible. Whenever it is necessary to have the 
claim executed by an attorney or agent, on behalf of 
the taxpayer, an authenticated copy of the document 
specifically authorizing such agent or attorney to 
sign the claim on behalf of the taxpayer shall accom- 
pany the claim. The oath will be administered with- 
out charge by any collector, deputy collector, or in- 
ternal revenue agent. 
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Exhibit B-1 (Continued) 

3. Ifa return is filed by an individual and a re- 
fund claim is thereafter filed by a legal representa- 
tive of the deceased, certified copies of the letters 
testamentary, letters of administration, or other 
similar evidence must be annexed to the claim, to 
show the authority of the executor, administrator, or 
other fiduciary by whom the claim is filed. If an ex- 
ecutor, administrator, guardian, trustee, receiver, or 
other fiduciary files a return and thereafter refund 
claim is filed by the same fiduciary, documentary 
evidence to establish the legal authority of the fidu- 
ciary need not accompany the claim, provided a state- 
ment is made on the claim showing that the return 
was filed by the fiduciary and that the latter is still 
acting. 

4. Where the taxpayer is a corporation, the claim 
shall be signed with the corporate name, followed by 
the signature and title of the officer having authority 
to sign for the corporation. 


FACTS 


The Western Shore Lumber Company, a corpo- 
ration organized and existing under and by virtue 
of the laws of the State of California, hereinafter 
called the taxpaver, has paid to the Collector of In- 
ternal Revenue at San Francisco, California, certaim 
amounts constituting capital stock tax assessed 
against the taxpayer, in the amounts and for the 
vears herein indicated, to wit: 
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Exhibit B-1 (Continued) 


Date of Assessment Date of Payment Amount 

June 30, 1933 PMUCUSt 2, Oj see $1,250.00 
June 30, 1934 ESISUSt ol. LOGt see 25.00 
June 30, 1935 Jake ila Gi ee 24.00 
June 30, 1936 September 18, 1936.............. 1,000.00 


The payment of these taxes by the taxpayer con- 
stituted capital stock tax assessed for the years 1933, 
1934, 1935 and 1936, paid as set forth above. 

All of said taxes were paid through inadvertence 
and without the knowledge of the taxpayer’s rights 
in the premises and should be refunded for the rea- 
son that the taxpayer was not at any time during the 
period from July 1, 1932 to June 30, 1936 and is not 
now carrying on or doing business. The sole func- 
tion of this corporation [14] then was and continues 
to be the holding of its assets until such time as the 
same can be satisfactorily liquidated and distribut- 
ing the proceeds currently received on account of 
such assets. Under the Regulations of the Bureau of 
Interna] Revenue, as then and now in effect, a cor- 
poration whose sole activities are limited to the dis- 
tribution of the avails of property and the doing 
only of such acts as may be necessary for the main- 
tenance of its corporate status in a case in which the 
corporation has reduced its activities to the mere 
owning and holding of specific property is not sub- 
ject to the capital stock tax. 

The taxpayer has neither done nor attempted to 
do any business whatsoever since early in 1922, at 
which time a mill erected in 1917 was shut down and 
has not since been operated. In this connection it is 
to be noted that the taxpayer has filed refund claims 
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Exhibit B-1 (Continued) 
for capital stock taxes paid for the years from 1923 
to 1928, which refund claims were allowed by the 
Bureau of Internal Revenue and paid to the tax- 
payer. 

The taxpayer has itself engaged in no timber op- 
erations since 1917, with the exception of a small 
stumpage which was cut in 1920. The only receipts 
of the taxpayer for the period from July 1, 1932 to 
June 30, 1936, were interest on bank accounts and 
receipts on account of [15] a stumpage contract un- 
dev which the taxpayer liquidated certain of its tim- 
ber holdings and receipts in the total amount of 
$208.08 on account of the sale of equipment and. 
junk. A copy of this stumpage contract 1s attached 
hereto as are detailed statements of the cash receipts 
and disbursements of the taxpayer for each of the 
taxable years in question. There is also attached 
hereto a copy of the minutes of all meetings of the 
Board of Directors during the period from July 1, 
1932 to June 30, 1936. 

The taxpayer now has and during this period had 
no employees other than a secretary and it has per- 
formed no corporate acts other than the payment of 
taxes and the management of affairs purely interna) 
in character necessary to the preservation of its 
charter. A copy of the taxpayer’s article of incorpo- 
ration has heretofore been supplied to the Commis- 
sioner of Internal Revenue in connection with the 
above mentioned claims of the taxpayer for refund 
of previous capital stock taxes. We refer you to your 
file Nos. Mise. TJO’N ; 114 and MT-M-JH Claim No. 
3-R2646. 
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Exhibit B-1 (Continued) 

The taxpayer has neither acquired nor sold any 
property during the period herein mentioned and 
has paid no dividends to any stockholders. 

No corporate functions set forth in its articles of 
incorporation as to business purposes have been per- 
formed. [16] It is not necessary under the law of 
California to amend the articles of incorporation 
when a corporation ceases to carry on operations. 

The taxpayer merely owns and holds approxi- 
mately 13,000 acres of timber land in San Mateo 
County, California, and approximately 550 acres in 
Santa Cruz County, California. 

The taxpayer has not during the period here men- 
tioned and does not now own any stock of other cor- 
porations nor is it nor has it been affiliated with any 
other corporation. 

It is therefore submitted that the taxpayer has 
not carried on or done business during any of the 
taxable years herein mentioned and that accordingly 
the taxpayer is not and was not subject to eapital 
stock tax for the years ending June 30, 1933, June 
30, 1934, June 30, 1935 and June 30, 1936. 

The taxpayer comes squarely within the holding 
of the United States District Court in 

Clallam Lumber Co. v. United States, 34 Fed. 
(2d) 47425) 


In that case a corporation whose sole function was 
the holding of timber Jands for sale as soon as a 
fair price could be obtained was held to be not sub- 
ject to the capital stock tax imposed by the Revenue 
Act of 1924, although the taxpaver had entered into 
a logging contract [17] requiring the vendee to cut 
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Exhibit B-1 (Continued) 

and remove merchantable timber and had entered 
into an agreement for the construction and operation 
of a private logging railroad for the purpose of mak- 
ing its timber salable. The activities of the taxpayer 
in that case were considerably more extensive than 
the activities of the taxpayer in the present case and 
the logging contract was substantially similar to the 
stumpage contract of the petitioning taxpayer with 
the Santa Cruz Lumber Co. 

The taxpayer’s exemption is also supported by the 
holding of the Ciremt Court of Appeals for the Fifth 
Circuit in 

Lane Lumber Company v. Hynson, 4 Fed. 
(2d) 666 (1925), 


where the charter of the company, as in the present 
situation, allowed broad powers to hold, lease and 
sel] real and personal property and to buy, sell, hold 
and lease real estate, timber, logs, stumpage and 
building materials. During the tax period in ques- 
tion, however, the company had ceased to do any 
lumbering or lumber business. It did, however, ap- 
point agents to attempt to sell its lands, pay taxes 
and continue to hold title to its lands. The court held 
it was not subject to the capital stock tax imposed 
under the Revenue Act of 1919. 
See also the case of 
United States v. Hotchkiss Redwood Co., 25 
Fed. (2d) 958, [18] 
and 
Cannon v. Elk Creek Lumber Company and 
Cannon v. Siuslaw Lumber Company, 8 Fed. 
(AAD) SEIoy 
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in Which the court held that corporations which 
merely own and hold tracts of timber land engaged 
only in activities incident to the ownership of such 
property are not carrying on or doing business with- 
in the meaning of the provisions imposing the cap- 
ital stock tax. 

Therefore, on the basis of the facts hereinabove 
set forth and m the light of the above authorities, 
the taxpayer respectfully submits that it is entitled 
to refund in the amounts of $1250, $25.00, $24.00 and 
$1000 for capital stock taxes for the taxable years 
ending June 30, 1933, June 30, 1934, June 30, 1935 
and June 30, 1936. [19] 


WESTERN SHORE LUMBER COMPANY 
CASH RECEIPTS AND DISBURSEMENTS 
July 1, 1932 to June 30, 1933 


Receipts 
Receipts under Stumpage Contract with Santa 
rng lniim ber a orm ee $21,206.70 
Interest on Bank Accounts. 2..0......2.-..ccccccccce-ccscee 451.44 
AVA» ACC OU emee atte ace ccs 257.28 
Commercial Account. ...........20...-- 194.16 
oneal le eCey Oy ae eee ee 2 ere ce ee 21,658.14 
Disbursements 
BC tea sco: 2 ee Ce 6,024.75 
Shim be raalbaaids ci reenter, 20. 5,998.47 
San Mateo County............ 5,634.20 
Santa Clara County.......... 364.27 
State Eranchise: [axes 25.00 


Mederaia: Check 7.2... seen en 1.28 
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Disbursements—(Continued) 


Mp rest Ott Rigel s wemmmereete sc cer sect caee doe auc wa necsteceos 
“TTR EWP asin NGC. 3... eee en ae 
SCT RELAY as es S012 C., thy Adee ere ee ee 
reMer all Hi Sap Ciliccc meenee es ace eens ree nano evobcaegeotec rents 
CSUR Tee RNCe) 8S oop crcece es 275.00 
PACCOUNEIIG SELVICES <.0.--2..-.c22-<0-c-nscences 60.00 
Jae OF STS ete Ah ee 18.20 
Rent—Safe Deposit Box.................-..-- 8.80 
YDS UPWAYSrO) ISS. Bee ee eer eee eee 2.60 
Excess Receipts Over Disbursements................-...--- 
ealanice Casita) wlyeme O22 207. aeons. ne ees 
The Bank of California, N. A.— 
RSPR ABOU) OSUCIC(OUN UI), eee eeernaeae oe 7,853.12 
The Bank of California, N. A— 
Commercial Account ..................+ 18,763.88 
Balance ‘Cashin lnme te 0s 195 3. io.ccczcccaceetcoctvescecacetecee es 
Wells Fargo Bank & Union Trust Co.— 
SAVINGS  ACCOUM Ge. 2 occ cee 33,592.86 
Wells Fargo Bank & Union Trust Co.— 
Commercial Account ..............-.- 2,081.88 
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4,011.05 
1,650.00 
550.00 
364.60 


12,600.40 


9,057.74 
26,617.00 


39,674.74 


[20] 


No Minutes of Meetings of Board of Directors 


for Year 


July 1, 1932 to June 30, 1933 [21] 
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WESTERN SHORE LUMBER COMPANY 
San Franeiseo, California 


BALANCE SHEETS 


Assets 
Jan, 1-32 Dec. 31-32 
Or) een eR 8 $ 30,912.46 36,458.26 
Wirieitc()) oe et ee 1,503,853.36 1,491,412.71 
TER za els erie season ete nee ee fe oc 66,195.55 66,195.55 
TENDING RUIISSs 2 a 250,98 1,250.98 
ACTA Reeenaeece sae een aes 1,602,212 35 1595,31 Cou 
Liabilities 

Deposit on Stumpage........... 40,000.00 40,000.00 
Stockholders Jhoans) =. 66,850.75 66,850.75 
Common Capital Stock..................- 1,000,000.00 1,000,000.00 
Surplus & Appreciation Reserves.. 495,361.60 488,466.75 
Cy Gye eae Pe cece oe on, ee 1,602,212.35 16595,o a0 
[22] 


This Agreement, made and entered into this 23d 
day of April, 1929, by and between Western Shore 
Lumber Company, a corporation, organized and 
existing under and by virtue of the laws of the 
State of California, first party, and Santa Cruz 
Lumber Company, a corporation, organized and ex- 
isting under and by virtue of the laws of the State 
of California, second party, 


Witnesseth : 
That, Whereas, first party is the owner of the 
following described timber lands, to-wit: 
All those certain lots, pieces or parcels of 
land situate, lying and being in the County 
of San Mateo, State of California, and more 
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particularly described as follows, to-wit: 

The East one-half (E14) and the East one- 
half (#14) of the West one-half (W1) of 
Section 22, Township 8 South, Range 3 West 
M.D.B. & M. 

and 


Whereas, second party desires to acquire the right 
to cut, fell and remove the redwood and pine tim- 
ber and the tanbark on said timber lands as here- 
inbefore provided; 

Now, Therefore, in consideration of the premises 
and of the sum of ten thousand (10,000) dollars 
in cash to first party in hand paid by second party 
concurrently with the execution of these presents, 
the parties hereto hereby mutually agree as follows: 

(1) Second party shall have the right to cut, 
fell, and remove from the timber lands hereinabove 
particularly described, all the redwood and pine 
timber and tanbark [23] which it may desire to 
take growing, standing or being on said lands for 
the price and prices hereinafter provided; and for 
the purpose of cutting, felling and removing said 
timber and tanbark as hereinabove provided, sec- 
ond party shall have possession of said lands for 
the term hereinafter provided and shall have the 
right during such term to cut out and construct 
roads over and cross the same, and to have free 
ingress and egress for employees, teams, and ve- 
hicles into, upon and from the said timber lands. 

(2) The price or prices payable by second party 
(Ome etitst HAtc etore tre Tent to cut, tell wand 
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remove said timber and tanbark shall be the fol- 
lowing: 

(a) The said sum of ten thousand (10,000) dol- 
lars paid concurrently with the execution of these 
presents as hereinbefore recited, which amount shall 
be considered as having become due to first party 
regardless of the amount of timber and tanbark 
cut, felled or removed by the second party. 

(b) An amount based upon the timber and tan- 
bark cut, felled and/or removed by second party 
at the rate of four (4.00) dollars per thousand feet, 
board measure, in the case of redwood and pine 
timber, and at the rate of five (5.00) dollars per 
cord in the case of tanbark, provided, that there 
shall be credited against amounts due on account 
of said timber and tanbark the full amount of ten 
thousand (10,000) dollars above mentioned, and 
no payments shall be made by the second party 
to the first party under this subdivision (b) until 
the amounts determined at the rates in this sub- 
division provided shall aggregate more than ten 
thousand (10,000) dollars; all ex- [24] cess amounts 
shall be payable to the first party monthly on the 
first day of each and every month. 

(3) The determination of the number of thou- 
sand feet, board measure, of redwood and pine tim- 
ber cut, felled and removed by the second party 
shall be made by a tally at the tail end of the mill 
of second party. If first party shall so elect, said 
tally shall be made by a tallyman mutually agreed 
upon by the parties, or appointed by the first party, 
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and the expense of the employment of such tally- 
man for the purpose of the tally shall be divided 
equally between the parties. The determination of 
the amount of tanbark cut by second party shall 
be made prior to its removal from said timber 
lands of first party, and if first party shall so elect, 
shall be made by a person agreed upon between the 
parties or appointed by first party, and the ex- 
pense of the employment of such person for such 
purpose shall be borne equally by the parties. 

(4) First party shall have the right at any time 
through its officers, agents or representatives to in- 
spect the operations of the second party on the said 
timber lands and the method of tallying herein- 
above provided for. First party shall also have 
the right at any time through its officers, agents or 
representatives to examine the books of account of 
second party and all other records of second party 
covering the operations of said second party on the 
said timber lands of first party. 

(5) The second party shall from and after the 
date of this agreement proceed continuously with 
the cutting, felling and removing of said timber 
and tanbark from the lands herein deseribed, and 
shall complete the same within [25] a period of two 
vears from the date hereof. Upon the expiration of 
the said two vears from the date hereof, all further 
rights of said second party in and to said timber 
and tanbark on the lands of the first party, and all 
rights of the second party in and to said lands and 
to ingress and egress therefrom shall cease and de- 
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termine, and the first party shall have the exclu- 
sive right and possession of same and of any tim- 
ber or tanbark remaining thereon. 

(6) he legal title to all timber and tanbark 
upon the lands of the first party, covered by this 
agreement, shall remain in first party until the same 
be cut, felled and removed by second party and 
after such cutting, felling and removal, the legal 
title to and the right of possession of the same 
and of any lwunber manufactured therefrom shall 
be and remain in the first party as security for any 
portion of the purchase price hereinabove provided 
which may then remain due and unpaid until the 
same shall have been fully paid; and second party 
agrees at all times to keep on hand a sufficient 
quantity of said timber, tanbark aud lumber sepa- 
rately piled to secure the balance owing, if any, to 
first party; and in case of default by second party 
in making any of the payments hereunder and in 
performing any of the conditions hereof, first party 
shall, in addition to other rights in such case pro- 
vided, have the right to take immediate possession 
of said timber, tanbark and lumber, and to sell and 
dispose of same at public or private sale, without 
notice to the second party, for the purpose of satis- 
fving the balance due under this contract and all 
costs and expenses In taking, keeping and [26] dis- 
posing of said property. 

(7) Second party agrees to so conduct its opera- 
tions upon said lands above described as not to dam- 
age unnecessarily any young growth or trees left 
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standing by second party, and not to damage in any 
way any buildings o1 improvements on said lands. 

(8) <All slash and cuttings resulting from opera- 
tions of second party on the lands herein described 
may be sold by first party for fuel, or cther pur- 
poses, if first party so elects, but if first party does 
not so clect, second party agrees to either remove 
the same or to destroy the same by burning dur- 
ing the rainy season when no danger of forest fire 
will result. 

(9) Second party agrees to indemnify and to 
save and hold first party harmless of and from 
anv and all hens and claims whatsoever arising 
from its operations on said lands of first party. 
Second party further agrees that first party shall 
not be liable or responsible for any accidents, loss, 
injury, or damage happening, accruing, or in ¢con- 
nection with, or anywise arising out of the work 
herein referred to, or any of the operations of sec- 
ond party hereunder to persons and/or property 
(whether employed upon or utilized in said work, 
or otherwise, and including the death of any per- 
sons) and second party agrees to fully indemnify 
and save and hold first party harmless of, from 
and aganist the same and any and all hability, ex- 
penses (including attorneys’ fees) payments, claims 
and/or liens whatsoever therefor. 

(10) During the term of this agreement second 
party agrees to do all in its power to prevent and 
suppress fires [27] on the lands heerinabove de- 
scribed and in the vicinity and to acquire its em- 


50 United States of America vs. 


Exhibit B-1 (Continued) 

ployees to do likewise. In the event that any fire 
shall start on the lands above deseribed, or in its 
vicinity, second party agrees to place all its em- 
ployees in that logging area to work in fighting 
such fire and to keep them constantly and continu- 
ously at work fighting such fire until it shall be 
extinguished. 

(11) No assignment of this agreement shall be 
made by second party either voluntarily or by op- 
eration of law, proceedings in bankruptcy, or other- 
wise, without the written consent of the first party 
and any such attempted assignment without such 
written consent shall be null and void. 

(12) In the event that second party shall make 
default in the payment of any amount due under 
this contract, as hereinabove provided, or in the 
performance or observance of the terms, conditions 
and agreement herein contained on its part to be 
performed or observed, first party may at its op- 
tion treat this agreement as terminated without 
notice of said option given to second party, and 
thereupon this agreement shall become null and 
void, and the rights of second party shall come to 
an end, and second party shall have no further 
right, title and interest, claim or demand whatso- 
ever, under or by virtue of this agreement in or to 
the timber lands hereinabove deseribed, or the tim- 
ber or tanbark thereon, or in or to said sum of ten 
thousand (10,000) dollars paid concurrently here- 
with, or in or to any further payments theretofore 
nade by second party to first party, but said sum 
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or sums shall [28] be retained by and shall belong 
to first party as liquidated and agreed damages and 
not as a penalty. Nothing herein contained shall be 
construed as depriving first party of any right to 
further damages or to any other right or remedy to 
which it may be entitled at law or in equity on the 
happening of such default. 
(13) Time is of the essence of this agreement. 
(14) Subject to the provisions of paragraph 
(11) above, this agreement shall bind and inure to 
the benefit of the successors and assigns of the re- 
spective parties hereto. 
in Witness Whereof the parties have caused their 
respective corporate names to be hereunto sub- 
scribed and their respective seals to be hereunto 
affixed by their respective officers thereunto duly 
authorized, all in duplicate, the day and year first 
above written. 
[Corporate Seal] 
WESTERN SHORE LUMBER 
COMPANY, 
By TIMOTHY HOPKINS, 
Pres. 
By WALTER L. DEAN, 
Secretary. 
[Corporate Seal] 
SANTA CRUZ LUMBER 
COMPANY, 
By GEORGE M. LEY, 
‘Treas. 
By JAS. M. MADDOCK, 
Secty. [29] 
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PREIBIT BY 
(To Be Filed in Duplicate) 


Form 843 
Treasury Department 
Internal Revenue Service 
Revised June 1930 


CLAIM 


To Be Filed With the Collector Where Assessment 
Was Made or Tax Paid 


The Collector will indicate in the block below the 
kind of claim filed, and fill in the certificate on the 
reverse side. 

[ ] Refund of Tax legally Collected. 

[| Refund of Amount Paid for Stamps Unused, 

or Used in Error or Excess. 

[ | Abatement of Tax Assessed (not applicable to 

estate or income taxes). 

Jollector’s Stamp (Date received ) 


State of California, 


City and County of San Francisco—ss. 


Type or Print. 

Name of taxpayer or purchaser of stamps, West- 
ern Shore Lumber Company. 

Business address, 403 Merchants Exchange Build- 
ing, San Francisco, Calif. 

Residence 

The deponent, being duly sworn according to 
law, deposes and says that this statement is made 
on behalf of the taxpayer named, and that the facts 
given below are true and complete: 
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1. District in which return (if any) was filed, 
First District, California. 


2. Period Gf for income tax, make separate 
form for each taxable year) Year ending June 30, 
1934. 


3. Character of assessment or tax, Capital stock 
tax. 


4, Amount of assessment, $25.00; dates of pay- 
ment, August 31, 1934. 


do. Date stamps were purchased from the Gov- 
ernment 


6. Amount to be refunded, $25 with interest 
thereon at the rate of 6%. 


7. Amount to be abated (not applicable to in- 
come or estate taxes) 


8. The time within which this claim may be le- 
gally filed does not expire prior to August 31, 1938. 
(See Revised Stats. Sec. 3228, as amended.) 


The deponent verily believes that this claim 
should be allowed for the following reasons: 
(For statement of grounds for refund, see pages 
attached hereto and hereby made a part hereof.) 
(Attach letter-size sheets if space is not sufficient) 
WESTERN SHORE LUMBER 
COMPANY, 
[Signed] By FRANK C. NELSON, 
Secretary. 
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Sworn to and subscribed before me this 27th day 
of August, 1937. 
[ Notarial Seal] 
FRANK L. OWEN, 
Notary Public in and for the 
City and County of San 
Francisco, State of Cali- 
fornia. 
(See Instructions on Reverse Side) 
[30] 
CERTIFICATE 


I certify that an examination of the records of 
this office shows the following facts as to the assess- 
ment and payment of the tax: Character of assess- 
ment and period covered, List, Year, Month, Ac 
count No. or Page, Line, Amount assessed, $............ 
Motale ect 

Paid, Abated, or Credited, Date, Amount, $............ 
EPO telling eee 

Clana Oates 

I certify that the records of this office show the 
following facts as to the purchase of stamps: To 
Whom Sold or Issued, Kind, Number, Denomina- 
tion, Date of sale or issue, Amount, $............. 

If special tax stamp, state: Serial number, Period 
commencing. 


Collector of Internal Revenue. (District) 
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(CT MUN CM Soca UT UG 276.10 == ee 2 eee 
(CORUM Aa RE G8) 01 07.1727 | 0) an cA ce re 
Chief of Division. 


COMMITTEE ON CLAIMS 


Amount Claimed. G2)... 
ASmount allowed. $2.0... 
Amount rejected.... $.................... 


INSTRUCTIONS 


J. The claim must set forth in detail and under 
oath each ground upon which it is made, and facts 
sufficient to apprise the Commissioner of the exact 
basis thereof. 

2. ‘The claim should be sworn to by the taxpayer, 
if possible. Whenever it is necessary to have the 
claim executed by an attorney or agent, on behalf of 
the taxpayer, an authenticated copy of the document 
specifically authorizing such agent or attorney to 
sien the claim on behalf of the taxpayer shall ac 
company the claim. The oath will be administered 
without charge by any collector, deputy collector, or 
internal revenue agent. 

3. Ifa return is filed by an individual and a re- 
fund claim is thereafter filed by a legal represen- 
tative of the deceased, certified copies of the letters 
testamentary, letters of administration, or other 
similar evidence must be annexed to the claim, to 
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show the authority of the executor, administrator, 
or other fiduciary by whom the claim is filed. If 
an executor, administrator, guardian, trustee, re- 
ceiver, or other fiduciary files a return and there- 
after refund claim is filed by the same fiduciary, 
documentary evidence to establish the legal author- 
ity of the fiduciary need not accompany the claim, 
provided a statement is made on the claim showing 
that the return was filed by the fiduciary and that 
the latter is still acting. 

4. Where the taxpayer is a corporation, the 
claim shall be signed with the corporate name, fol- 
lowed by the signature and title of the officer hav- 
ing authority to sign for the corporation. 


[On the original there is here inserted a copy 
of Statement of Facts. Copy of this Statement 
of Facts appears in the Claim for Refund for 
the year 1933.] [81] 


WESTERN SHORE LUMBER COMPANY 
CASH RECEIPTS AND DISBURSEMENTS 
July 1, 1933 to June 30, 1934 


Receipts 
Receipts under Stumpage Contraet with Santa 
Cirige Tin Cran ormeetnree oo ee ee $32,312.10 
Interest—Speccial Savings Account with Wells 
Fargo Bank & Union Trust Company................ 841.56 


ANOTAIE IeCenptS? (cc reeumenreree ts <><. 25 Sane ae eee 33,214.34 
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Disbursements 
Payment on Principal of Outstanding Loans........ 13,821.89 
irperest Ori “WbO Anise. a cesses. 2215 .dcvsedesSecceacesiciseesiss 5,613.73 
“UU ASCE 5. 5,610.86 
Maria ye ray Mrs G eee ttess er os 2. oes 4,334.58 
San Mateo County........ 4,042.17 
Santa Cruz County...... 292.41 
Federal Capital Stock._.............. 1,250.00 
State Fraienise: 222 .cce...cecccs.cccetcavtioe ss: 25.00 
Sed eral Oem esc ieee Se 1s) 
Miail, Wiaimbemamcen 5. coc lee ccc eeeiteecceene ks 1,800.00 
reel AT Tali atu cei) CMe eee 5. 25 88 ooo cade: Lactccncvudoucteste 275.00 
(HOT  ermn IBD D218 (SSS) |e RAO ee ne 364.94 
UICC (0 275.00 
(Wax Prepac ieee ee. ate 25.00 
isccllamea ise ere ee eo 7.94 
HITS CET ETC Case ee 2G eo ai 57.00 
Mietal Wisisententcmee 2 ee a 27,486.42 
Excess Receipts Over Disbursements..................... 5,121.92 
Healance: Caslveiitysil lg apes 0.28 5. covset tac oeadee 39,674.74 
Wells Fargo Bank & Union Trust Co.— 
Navings Accouiieee se .-........- 33,592.86 
Wells Fargo Bank & Union Trust Co.— 
Commercial Account ................... 2,081.88 
Balance Cashes Sumo oO ess 2c 2c. .0ecccueeeaccccesecesee 41,402.66 
Wells Fargo Bank & Union Trust Co— 
DAVINES | ACCOMT | meee 34,434.42 
Wells Fargo Bank & Union Trust Co.— 
Commereial Account .................... 6,968.24 


[32] 
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WESTERN SHORE LUMBER COMPANY 


Copies of Minutes of Meetings of Board of 
Directors, July 1, 1933 to June 30, 1934 


Minutes of Special Meeting of Board of Directors 
of 


WESTERN SHORE LUMBER COMPANY 


Pursuant to call and notice by the President, as 
provided in the by-laws, a special meeting of the 
Board of Directors of Western Shore Lumber Com- 
pany, a California corporation, was held at the of- 
fice of the corporation at Room 905, Kohl Building, 
San Francisco, California, on Wednesday, the 5th 
day of July, 1933, at the hour of 11:00 o’elock A. M. 
of said day. The following Directors were present, 
constituting a quorum: 


Timothy Hopkins 
Andrew Thorne 
Perey A. Wood. 


President Hopkins presided and on motion duly 
made, seconded and adopted, Mr. Wood was ap- 
pomted Secretary of the meeting, and thereafter 
acted as Secretary. 

The President’s call and notice of the meeting 
Was presented and, on motion duly made and sec- 
onded, was made a part of the records of the meet- 
ing. Said call and notice is as follows: 
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Call and Notice of Special Meeting of Board of Di- 
rectors of Western Shore Lumber Company. 
The undersigned, President of Western Shore 
Lumber Company, hereby calls a special meeting 
of the Board of Directors of said corporation to be 
held at its office, Room 905 Kohl Building, San 
Francisco, California, on Wednesday, the 5th day 
of July, 1933, at 11:00 o’clock A. M., for the pur- 
pose of considering and acting upon any and all 
business which may come before the said meeting. 
Because the office of Secretary of the corporation 
is vacant, the undersigned also hereby gives notice 
that said special meeting of the Board of Directors 
has been called to be held and will be held at the 
said time and place for the purpose above men- 
tioned. 
[Signed] TIMOTHY HOPKINS, 
President of Western Shore 
Lumber Company. 


Dated at San Francisco, California, June 30, 
1935, [33] 


The President stated that because the office of 
Secretary had been vacant he had himself given 
notice of the meeting in accordance with the by-laws 
by depositing, with postage thereon prepaid, in the 
United States mail at San Francisco, California, 
a counterpart of the said eall and notice of the 
meeting addressed to each Director at his place of 
business or residence at least thirty-six hours be- 
fore the time fixed for the holding of the meeting, 
namely on the 30th day of June, 1933. 
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The President reported to the Board the death 
of Mr. Walter L. Dean, who for many years had 
been Director, Secretary and Treasurer of the cor- 
poration. On motion duly made, seconded and car- 
ried, it was resolved that the President, on behalf 
of the corporation, express to Mis. Walter L. Dean 
the sympathy of the Board and its appreciation of 
the long and faithful service of Mr. Dean as Officer 
and Director. 

The President thereupon called for nominations 
for the office of Secretary left vacant by the death 
of Mr. Dean. Miss Myra Lane was thereupon nomi- 
nated as Secretary and there being no further nomi- 
nations, on motion duly made and seconded, the 
nominations were declared closed. An election by 
ballot was thereupon held in which Miss Lane re- 
ceived the vote of all Directors present. The Presi- 
dent thereupon declared that Miss Myra Lane was 
elected Secretary of the corporation. She was not 
present at the meeting and accordingly Mr. Wood 
continued to act as Secretary of the meeting. 

On motion duly made and seconded, the follow- 
ing resolution was adopted by the vote of all Di- 
rectors present: 

Resolved, that the Secretary of this corpo- 
ration shall receive and be paid a salary of 
$25.00 per month and that the officers of this 
corporation authorized to sign checks be and 
they are hereby authorized and empowered to 
pay said salary to the Secretary monthly here- 
after until further order of the Board of Di- 
rector's. 
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Tt was decided not to fill at this time the vacancy 
in the Board of Directors or in the office of Treas- 
urer created by Mr. Dean’s death and no action 
was taken to this end. 

The President then stated that he considered it 
advisable to provide for banking arrangements for 
the corporation at Wells Fargo Bank and Union 
Trust Co. Thereupon, on motion duly made and sec- 
onded, the following resolutions were adopted by the 
vote of all Directors present: 

Resolved, that Wells Fargo Bank & Union 
Tiust Co. be and it is hereby selected as a de- 
positary for the funds of this corporation and 
that said funds shall be withdrawn from said 
depositary on the check of this corporation 
signed by either Timothy Hopkins, the Presi- 
dent of this corporation, alone, or A. Craw- 
ford Greene, the Vice President of this cor- 
poration, alone, or Percy A. Wood, Director of 
this corporation, and Myra Lane, Secretary 
of this corporation, together; and 

Further Resolved, that any one of said four 
officers above named individually be and he is 
hereby authorized for and on behalf of and in 
the name of this corporation [84] to endorse 
and to deliver to said depositary for any pur- 
pose and tv any amount commercial paper of 

,any kind, negotiable or non-negotiable, exe- 
cuted by others and owned or held by or pay- 
able to this corporation; and 
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Further Resolved, that the authority hereby 
conferred shall continue in force until notice of 
its revocation in writing shall have been given 
to the said depositary. 


On motion duly made and seconded, the follow- 
ing resolution was adopted by the vote of all Direc- 
tors present : 

Resolved, that this corporation do rent a safe 
in the safe deposit vault of Wells Fargo Bank 
& Union Trust Co., San Francisco, California, 
and that either Timothy Hopkins, the President 
of this corporation, alone, or A. Crawford 
Greene, the Vice President of this corporation, 
alone, or Perey A. Wood, Director of this cor- 
poration, and Myra Lane, Secretary of this cor- 
poration, together, be and is or are hereby au- 
thorized to have access to said safe and to re- 
ceive and receipt for any special deposits which 
this corporation may at any time have on de- 
posit with said Wells Fargo Bank & Union 
Trust Co. safe deposit vaults until advice to 
the contrary in writing be received by said 
Wells Fargo Bank & Union Trust Co. 


On motion duly made and seconded, the follow- 
ing resolution was adopted by the vote of all Di- 
rectors present: 

Resolved, that the President be and he is 
hereby authorized and empowered to employ 
auditors to audit the books and records of the 
corporation. 
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Director Wood then offered the following reso- 
lutions: 

Whereas, various stockholders of this corpo- 
ration and other parties have advanced and 
loaned moneys to this corporation between the 
7th day of April, 1913, and the date of this 
resolution, the names of such parties and the 
original amounts loaned by them being as fol- 
lows, to wit: 


Name Amounts Advanced 
Wy RP cre Soe cet ae eceer eden ccs cat ad $14,833.50 
Tenitaygaplermens We eb OW 22... k cee 1,658.50 


And Whereas, this corporation has agreed to 
repay the said advances and loans, but the said 
advances and loans have not, nor has any part 
thereof, been repaid; and 

Whereas, this corporation has agreed to pay 
interest on said amounts at the rate of six per 
cent per [85] annum from the date of the re- 
spective times when the same were advanced, 
and a portion of said interest, but not all there- 
of, has heretofore been paid; and 

Whereas, all or portions of said indebtedness 
may become barred by the statute of limitations 
of the State of California, or the parties who 
loaned said amounts, their heirs, representa- 
tives, successors or assigns, may take action 
against the corporation to prevent the said 
amounts being barred by the said statute of 
hmitations; and 
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Whereas, it is the judgment of this Board 
of Directors that the said amounts of indebt- 
edness and the whole thereof should be recog- 
nized by this corporation and appropriate docu- 
ments executed by it and delivered to the proper 
parties acknowledging the respective amounts 
of said indebtedness due to them and agreeing 
to pay the same with unpaid interest thereon 
as aforesaid and waiving the provisions of the 
said statute of limitations; 

Now, Therefore, Be It Resolved: That this 
corporation hereby acknowledges the existence 
of its aforesaid indebtedness and the respective 
amounts thereof hereinbefore recited as owing 
to the parties hereimbefore named, their heirs, 
representatives, successors or assigns, and that 
this corporation hereby agrees to pay the said 
respective amounts thereof, together with inter- 
est on such amounts at the rate of six per cent 
per annum from the dates upon which the re- 
spective amounts so advanced and loaned by 
said persons were received by this corporation 
as disclosed by its books, less such amount of 
mterest as has heretofore been paid thereon; 
and 

Be It Further Resolved, that the President 
or Vice President and Secretary of this corpo- 
ration be, and they are hereby authorized and 
directed, for and on behalf of this corporation 
and as its corporate act and deed, to forward 
to each of said parties who loaned said money 
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ov their respective heirs, representatives, suc- 
cessors or assigns, a certified copy of this reso- 
lution, together with a letter signed by this 
corporation acknowledging the existence as of 
the date of this meeting, of the said indebted- 
ness and of the said respective amounts thereof, 
together with interest thereon as hereinbefore 
in the preceding resolution set forth. 


After discussion, upon motion duly made and sec- 
onded, the said resolutions last hereimbefore set 
forth were unanimously adopted by the vote of all 
Directors present. 

(Thereupon Director Thorne offered the fol- 
lowing resolutions:) [86] 

Whereas, the Felton Company has advanced 
and loaned monies to this corporation at vari- 
ous times and in various amounts, between the 
7th day of April, 1913, and the date of this 
resolution, the total amount of said original ad- 
vances being $14,833.50; and 

Whereas, this corporation has agreed to re- 
pay the said advances and the same have not, 
nor has any part thereof, been paid; and 

Whereas, this corporation has agreed to pay 
interest on said amounts constituting said total 
of $14,833.50 at the rate of six per cent per 
annum from the date of the respective times 
when the same were advanced and a portion of 
said interest, but not all thereof, has here- 
tofore been paid; and 
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Whereas, all or portions of said indebtedness 
may become barred by the statute of limitations 
of the State of California or said The Felton 
Company may take action against the corpora- 
tion to prevent the said amounts bemg barred 
by the said statute of limitations; and 

Whereas, it is the judgment of this Board 
of Directors that the said amounts of indebted- 
ness and the whole thereof should be recognized 
by this corporation and appropriate documents 
executed by it and delivered to said The Felton 
Company acknowledging the total amount of 
said indebtedness due to it and agreeing to pay 
the same with unpaid interest as aforesaid and 
waiving the provisions of the said statute of 
limitations ; 

Now, Therefore, Be It Resolved: That this 
corporation acknowledges the existence of its 
aforesaid indebtedness to The Felton Company 
aggregating in the principal amount the sum 
of $14.833.50 and that this corporation agrees 
to pay the same, together with mterest thereon 
at the rate of six per cent per annum from the 
dates upon which the respective amounts 
thereof so advanced by said The Felton Com- 
pany were received by this corporation as dis- 
closed by its books, less such amount of interest 
as has heretofore been paid thereon; and 

Be It Further Resolved, that the President 
and Secretary of this corporation be and they 
are hereby authorized and directed for and on 
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behalf of this corporation and as its corporate 
act and deed to forward to the said The Felton 
Company a certified copy of this resolution, to- 
gether with a letter signed by this corporation 
acknowledging the existence as of the date of 
this meeting of the said indebtedness aggregat- 
ing $14,833.50 together with interest thereon 
as hereinbefore in the preceding resolution set 
forth. [387] 


Mr. Wood stated and disclosed that he was 1n- 
terested in the said resolutions through his repre- 
sentation of The Felton Company interests and re- 
quested the fact of such interest and of his partici- 
pation to be noted in the minutes, and upon motion 
duly made, seconded and carried, it was ordered 
that this notation be made. 

Thereupon on motion duly made and seconded, 
the said resolutions last hereinbefore set forth were 
unanimously adopted by the vote of all Directors 
present. 

Thereupon Director Wood offered the following 
resolutions: 

Whereas, W. S. Thorne, deceased, advanced 
and loaned monies to this corporation at vari- 
ous times and in various amounts, between the 
Tth dav of April, 19138 and the date of this 
resolution, the total amount of said original 
advances being $255.00; and 

Whereas, this corporation has agreed to re- 
pay the said advances and the same have not, 
nor has any part thereof, been paid; and 
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Whereas, this corporation has agreed to pay 
interest on said amounts constituting said total 
of $255.00 at the rate of six per cent per 
annum from the date of the respective times 
when the same were advanced and a portion 
of said interest, but not all thereof, has here- 
tofore been paid; and 

Whereas, all or portions of said indebted- 
ness may become barred by the statute of limi- 
tations of the State of California or the repre- 
sentative or representatives, assign or assigns, 
of said W. S. Thorne may take action against 
the corporation to prevent the said amounts 
being barred by the said statute of limitations, 
and 

Whereas, it is the judgment of this board of 
directors that the said amounts of indebtedness 
and the whole thereof should be recognized by 
this corporation and appropriate documents 
executed by it and delivered to the proper per- 
sons asknowledging the total amount of said 
inbedtedness due to said W. 8S. Thorne and 
agreeing to pay the same with unpaid interest 
as aforesaid and waiving the provisions of the 
said statute of limitations; 

Now, Therefore, Be It Resolved: That this 
corporation acknowledges the existence of its 
aforesaid indebtedness to W. 8. Thorne aggre- 
gating in the principal amount the sum of 
€255.00 and that this corporation agrees to 
pay the same, together with interest thereon 
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at the rate of six per cent per annum from the 
dates upon which the respective amounts 
thereof so advanced by said W. S. Thorne were 
received by this corporation as disclosed by its 
books, less such amount of interest as has here- 
tofore been paid thereon; and 

Be It Further Resolved, that the President or 
Vice President and Secretary of this corpora- 
tion be and they are hereby authorized and 
directed for and on behalf of this corporation 
and as its corporate act and deed to forward 
to the representative or representatives, assign 
or assigns of said W. 8S. Thorne a certified 
copy of this resolution together with a letter 
signed by this corporation acknowledging the 
existence as of the date of this meeting of the 
said indebtedness aggregating $255.00, together 
with interest thereon as hereinbefore in the 
preceding resolution set forth. [38] 


Mr. Andrew Thorne stated and disclosed that he 
was interested in the said resolutions as one of 
the heirs of W. S. Thorne, deceased, and requested 
the fact of such interest and of his participation 
to be noted in the minutes, and upon motion duly 
made, seconded and carried, it was ordered that 
this notation be made. 

Thereupon on motion duly made and seconded, 
the said resolutions last hereinbefore set forth were 
unanimously adopted by the vote of all Directors 
IpEesent. 


70 United States of America vs. 


Exhibit B-2 (Continued) 
Director Andrew Thorne thereupon offered the 
following resolutions: 

Whereas, Timothy Hopkins has advanced 
and loaned monies to this corporation at vari- 
ous times and in various amounts, between the 
Tth day of April, 1918, and the date of this 
resolution, the total amount of said original ad- 
vanees being $35,270.25; and 

Whereas, this corporation has agreed to re- 
pay the said advances and the same have not, 
nor has any part thereof, been paid; and 

Whereas, this corporation has agreed to pay 
interest on said amounts constituting said total 
of $35,270.25 at the rate of six per cent per 
annum from the date of the respective times 
when the same were advanced and a portion of 
said interest, but not all thereof, has hereto- 
fore been paid; and 

Whereas, all or portions of said indebtedness 
may become barred by the statute of limitations 
of the State of California or said Timothy Hop- 
kins may take action against the corporation 
to prevent the said amounts being barred by 
the said statute of limitations; and 
' Whereas, it is the judgment of this board of 
directors that the said amounts of indebtedness 
and the whole thereof should be recognized by 
this corporation and appropriate documents 
executed by it and delivered to said Timothy 
Hopkins acknowledging the total amount of 
said indebtedness due to him and agreeing to 
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pay the same with unpaid interest as aforesaid 
and waiving the provisions of the said statute 
of limitations; 

Now, Therefore, Be It Resolved: That this 
corporation acknowledges the existence of its 
aforesaid indebtedness to Timothy Hopkins ag- 
eregating in the principal amount the sium of 
$35,270.25 and that this corporation agrees 
to pay the same, together with interest thereon 
at the rate of six per cent per annum from the 
dates upon which the respective amounts thereof 
so advanced by said Timothy Hopkins were 
received by this corporation as disclosed by its 
books, less such amount of interest as has here- 
tofore been paid thereon; and [39] 

Be It Further Resolved: That the Vice Presi- 
dent and Secretary of this corporation be and 
they are hereby authorized and directed for 
and on behalf of this corporation and as its 
corporate act and deed to forward to the said 
Timothy Hopkins a certified copy of this resolu- 
tion together with a letter signed by this cor- 
poration acknowledging the existence as of the 
date of this meeting of the said indebtedness 
aggregating $35,270.25 together with interest 
thereon as hereinbefore in the preceding resolu- 
tion set forth. 


Mr. Hopkins stated and disclosed that he was 
interested in the said resolutions as the ereditor 
therein named and requested the fact of such in- 
terest and of his participation to be noted in the 
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minutes, and upon motion duly made, seconded and 
carried, it was ordered that this notation be made. 

Thereupon on motion duly made and seconded, 
the said resolutions last hereinbefore set forth were 
unanimously adopted by the vote of all Directors 
present. 

On motion duly made and seconded, the follow- 
ing resolutions were adopted by the vote of all Di- 
TECLOTGS) PVEseut : 

Resolved, that the office of this corporation 
be and it is hereby changed from No. 905 Ixohl 
Building, San Francisco, California, to No. 
2005, One Eleven Sutter Street, San Francisco, 
California; and 

Further Resolved, that said last mentioned 
address be and it is hereby adopted as the 
principal office of this corporation at which 
meetings of stockholders and directors shall 
henceforth be held, except as otherwise per- 
mitted by law and the by-laws of this cor- 
poration. 


There being no further business, on motion duly 
made, seconded and carried, the meeting was ad- 
journed. 

[Signed] P. A. WOOD, 

Secretary of the Meeting. 

We hereby certify that the foregoing minutes 
are correct. 

[Signed] TIMOTHY HOPKINS 

[Signed] ANDREW THORNE 

[Signed] P. A. WOOD [40] 
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Minutes of Special Meeting 
of the Board of Directors of 


WESTERN SHORE LUMBER COMPANY 


San Francisco, California, 
August 8, 1933. 
Pursuant to call by the President and written 
notice as hereinafter set forth, a special meeting of 
the Board of Directors of Western Shore Lumber 
Company, a corporation, was held at the office of 
the corporation at Room 2005, 111 Sutter Street, 
San Francisco, California, on Tuesday, the 8th day 
of August 1933, at the hour of 11 o’clock A. M. The 
following directors were present, constituting a 
quormm : 
Timothy Hopkins 
A. Crawford Greene 
Percy A. Wood 
Andrew ‘Thorne 


President Hopkins presided, and Secretary Lane 
acted as secretary of the meeting. 

The President’s call was presented and, on mo- 
tion duly made and seconded, was made a_ part 
of the records of the meeting. Said call is as follows: 


Call for Special Meeting of 
The Board of Directors of 
WESTERN SHORE LUMBER COMPANY 


A special meeting of the Board of Directors of 
Western Shore Limmber Company is hereby called 
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to be held at the office of the corporation, Room 
2005, 111 Sutter Street, San Francisco, California, 
on Tuesday, the 8th day of August, 1933, at 11:00 
o'clock A. M., for the purpose of considering and 
acting upon the election of a director to succeed 
Mr. Walter L. Dean, deceased, and for the purpose 
of considering and acting wpon any and all other 
business which may come before the meeting. 

The Secretary of the corporation is hereby di- 
rected to give notice of said meeting in accordance 
with the by-laws of the corporation. 

[Signed] EEO Y HOPSINS, 

President. 


Dated: San Francisco, California, August 2, 1933. 


The secretary reported that in accordance with 
the foregoing call, and in accordance with the by- 
laws of the corporation, she had deposited with 
postage thereon prepaid, in the United States mail 
at San Francisco, California, a notice of the meet- 
ing, addressed to each director at his place of busi- 
ness or residence as known to the Secretary, at least 
thirty-six hours before the time fixed for the holding 
of the meeting, namely, on the 2nd day of August, 
1933. The Secretary presented to the meeting a copy 
of the notice so mailed by him to each of the direc- 
tors, and on motion duly made and seconded said 
copy was made a part of the records of the meeting. 
Said copy is as follows: [41] 


Western Shore Lumber Company 715 
Exhibit B-2 (Continued) 


Notice of Special Meeting of 
Board of Directors of 


WESTERN SHORE LUMBER COMPANY 


Notice is hereby given that a special meeting of 
the Board of Directors of Western Shore Lumber 
Company has been called by the President to be 
held, and will be held at the office of the corpora- 
tion, Room 2005, 111 Sutter Street, San Francisco, 
California, on Tuesday, the 8th day of August, 1933, 
at 11 o’clock A. M., for the purpose of considering 
and acting upon the election of a director to sueceed 
Mr. Walter L. Dean, deceased and for the purpose 
of considering and acting upon any and all other 
business which may come before the meeting. 

[Signed] MYRA LANE, 

Secretary of Western Shore 
Lumber Company. 


Dated at San Francisco, California, August 2, 
O33. 


The President announced that there was a vacancy 
in the Board and ealled for nominations. Mr. Greene 
moved, seconded by Mr. Wood, that Mr. Walter 
Kdwin Dean be elected a Director of this corpora- 
tion, and upon the motion being put, Mr. Dean 
was unanimously elected and being present, took 
his seat. 

The Secretary read the minutes of the previous 
meeting held on the Sth day of July, 1933. On 
motion of Director Greene, duly seconded, the said 
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minutes were unanimously ratified and approved as 
read, with the following modifications: 

On Page 69, the lines ‘‘Mr. Andrew Thorne 
stated and disclosed that he was interested in the 
said resolutions as one of the heirs of W. S. Thorne, 
deceased,’’ should read—‘Mr. Andrew Thorne 
stated and disclosed that he was interested in the 
said resolutions as executor of the estate of W. 8S. 
Thorne, deceased.’’ 

On Page 65, the resolutions providing for bank- 
ing arrangements with the Wells Fargo Bank & 
Union Trust Company in relation to withdrawal of 
money and access to safe deposit vault, the lines— 
‘““A. Crawford Greene, Vice President, alone,”’ 
should read ‘‘— ‘‘A. Crawford Greene, Vice Presi- 
dent, and Myra Lane, Secretary, together.’’ 

After a discussion of the financial condition of 
the corporation, upon motion the President and 
Secretary were instructed to pay the interest semi- 
annually beginning August 15, 1933, upon loans 
made to this corporation by its stockholders. 

The Directors also decided that it would be to 
the best interests of the best interests of the Com- 
pany to maintain a reserve to provide against future 
expenses, and the President reported that at present 
there was $33,592.86 in the savings bank for this 
purpose, 

There being no further business, on motion duly 
made, seconded and carried, the meeting adjourned. 

[Signed] MYRA LANE, 

Seeretary of the Meeting. [42] 
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WESTERN SHORE LUMBER COMPANY 
San Francisco, California 


BALANCE SHEETS 


Assets 
Jan. 1-33 Dec. 31-33 
WO ghia tk ee eee $ 36,458.26 44,390.09 
PRODCY ;2crcte eee 1,491,412.71 1,474,970.01 
eeal Mstate: 225 a emer 2s 66,195.55 66,195.55 
ETT G 9 vgs mien temas 2 = ema ee 4,250.98 1,250.98 
EV crt el siya neers etree St: Leen 30) 1,586,806.63 
Liabilities 

Deposit on Stumpage........-......2.... 40,000.00 40,000.00 
stockholders’ ligans — 2... 66,850.75 60,165.68 
Common Capital stcck ==. 1,000,000.00 1,000,000.00 
Surplus & Appreciation Reserves 488,466.75 486,640.95 
Wo) 42) eons 1 595 .a 150 1,586,806.63 
[43] 


[On the original there is here inserted a copy 
of Agreement. Copy of this Agreement appears 
in the Claim for Refund for the year 1933.] 

a [44] 


EXHIBIT No. B-3 
Form 843 
Treasury Department 
Internal Revenue Service 
Revised June 1930 
To Be Filed in Duplicate 


CLAIM 
To Be Filed With the Collector Where Assessment 
Was Made or Tax Paid 
The Collector will indicate in the block below the 
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kind of claim filed, and fill in the certificate on the 
reverse side. 

[ ] Refund of Tax [legally Collected. 

[] Refund of Amount Paid for Stamps Unused, 

or Used in Error or Excess. 

[} Abatement of Tax Assessed (not applicable to 
estate or income taxes). 

Collector’s Stamp (Date received) 
State of California 
City and County of San Francisco—ss. 


Type or Print. 

Name of taxpayer or purchaser of stamps—W est- 
ern Shore Lumber Company. 

Business address—403 Merchants HEixchange 
Building, San Francisco, California. 

Residence— 

The deponent, being duly sworn according to law, 
deposes and says that this statement is made on be- 
half of the taxpayer named. and that the facts given 
below are true and complete: 

1. District in which return (if any) was filed— 
First District, California. 

2. Pertod Gf for income tax, make separate form 
for each taxable year)—Year ending June 30, 1935. 

3. Character of assessment or tax—Capital stock 
tax, 

4. Amount of assessment, $24.00; dates of pay- 
ment—July 31, 1935. 

5. Date stamps were purchased from the Govern- 


ment— 
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6. Amount to be refunded—$24 with interest 
thereon at the rate of 6%. 

7. Amount to be abated (not applicable to in- 
come or estate taxes )— 

8. The time within which this claim may be 
legally filed does not expire prior to July 31, 1939 
(See Revised Stats. Sec. 3228, as amended.) 

The deponent verily beheves that this claim should 
be allowed for the following reasons: 

(For statement of grounds for refund, see 
pages attached hereto and hereby made a part 
hereof. ) 


(Attach letter-size sheets if space is not sufficient) 
WESTERN SHORE LUMBER 
COMPANY 
[Signed] By FRANK C. NELSON 
Secretary 
Sworn to and subscribed before me this 27th day 
of August 1937. 


[Notarial Seal] FRANK L. OWEN 
Notary Public in & for the city & county of San 
Francisco, State of California. 
(See Instructions on Reverse Side) 
(See Instructions on Reverse Side) [45] 


CERTIFICATE 


I certify that an examination of the records of this 
office shows the following facts as to the assessment 
and payment of the tax: Character of assessment and 
period covered, List, Year, Month, Account No. or 
Page, Line, Amount assessed, $__---. Wout to =22-, 
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I certify that the records of this office show the 
following facts as to the purchase of stamps: To 
Whom Sold or Issued, Kind, Number, Denomination, 
Date of sale or issue, Amount, $............. 

If special tax stamp, state: Serial number, Period 
commencing—. 


Collector of Internal Revenue. (District) 


Committee on Claims 


Claim examined by—--_-_---. 
Claim approved by—--_----. Chief of Division. 
moun, clanned = 62-—_——. 
Amount allowed_. $__-__-. 
Amount rejected... $_-_~--. 


INSTRUCTIONS 


1. The claim must be set forth in detail and un- 
der oath each gorund upon which it is made, and 
facts sufficient to apprise the Commissioner of the 
exact basis thereof. 

2. The claim should be sworn to by the taxpaver, 
if possible. Whenever it is necessary to have the 
claim executed by an attorney or agent, on behalf of 
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the taxpayer, an authenticated copy of the document 
specifically authorizing such agent or attorney to 
sign the claim on behalf of the taxpayer shall ac- 
company the claim. The oath will be administered 
without charge by any collector, deputy collector, or 
internal revenue agent. 

3. If a return is filed by an individual and a re- 
fund claim is thereafter filed by a legal representa- 
tive of the deceased, certified copies of the letters 
testamentary, letters of administration, or other sim- 
ilar evidence must be annexed to the claim, to show 
the authority of the executor, administrator, or other 
fiduciary by whom the claim is filed. If an executor, 
administrator, guardian, trustee, receiver, or other 
fiduciary files a return and thereafter refund claim 
is filed by the same fiduciary, documentary evidence 
to establish the legal authority of the fiduciary need 
not accompany the claim, provided a statement is 
made on the claim showing that the return was filed 
by the fiduciary and that the latter is still acting. 

4. Where the taxpayer is a corporation, the claim 
shall be signed with the corporate name, followed by 
the signature and title of the officer having authority 
to sign for the corporation. 

fOn the original there is here inserted a copy 
of Statement of Facts. Copy of this Statement 
of Facts appears in the Claim for Refimd for 
the vear 1933.] [46] 
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WESTERN SHORE LUMBER COMPANY 
CASH RECEIPTS AND DISBURSEMENTS 


July 1, 1934 to June 30, 1935 


Receipts 
Receipts under Stumpage Contract with Santa 
Crug slinmbers(C omer... (25) See eee 
Interest—Special Savings Account with Wells 


Parco Bank weaUmom Trust Co..222.22 222 
Dale. Ob MC met nh es nec ie ee 
Disbursements 
nae rest connote Sees oo ed oe wasn cecee ce cceest coo 
Seo ce Rae ee nee ee ree ee rer 
MBG ai 0; es ce 9:21 0k fo) ea eee eee ee eee ee 4,259.56 
San Mateo County.......... anode 
Santa Cruz County........ 302.39 
Federal Capital Stock.................. 25.00 
State: FP rac iisc meee eee oe v5.) 25.00 
ederal, Check eee cote eens .66 
MDT Avlme ea TTCTLOTICG. Sse e eerste fee. 2 occ son2, 25 5stcus ee eames 
Secretamiols Wx pense =... oe eee 
GrCMCE A MLN TICTISCS 052. ete cee alee ce, rece ere te 
Tito MIVCMb ines eec2.on2 aces ee aera 240.00 
Compensation Insurance .................. 32.00 
DA ITRSTLe) EP L601) gee 2.00 
Exeess Disbursements Over Reeeipts..................2---- 
Balance: Cashes mlvgaleev ete 2 ce oon cee 
Wells Fargo Bank & Union Trust Co.— 
SS chy ningess o NGC ONIN eer eee nese = a 34,434.42 
Wells Fargo Bank & Union Trust Co.— 
Commercial Account 22......:.2:.... 6,968.24 
Balance Cash siamese UelO 30 tee. <a ees 


Wells Fargo Bank & Union Trust Co.— 
Savities NCCOUME sae e eee 34,996.47 


$ 4,625.93 


562.05 
50.00 


5237.98 


4,243.94 
4,310.22 


1,800.00 
300.00 
274.00 


10,928.16 


5,690.18 


41,402.66 


35,712.48 
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Wells Fargo Bank & Union Trust Co.— 
Commercial Account ...........-------+- 716.01 


[47] 


No Minutes of Meetings of Board of Directors 
for Year 
July 1, 1934 to June 30, 1935 [48] 


WESTERN SHORE LUMBER COMPANY 
San Francisco, California 


BALANCE SHEETS 


Assets 

Jan. 1-34 Dec. 31-34 
(CEs iene Se ae) ee $ 44,390.09 41,311.10 
|S Senne ON oe ee 1,474,970.01 1,457,497.98 
Hels MUS aie: pessoa ee rte ee 66,195.55 66,195.55 
ESOT er eens Se ree 1,250.98 2509S 
cy 12 | Aenea eee bere ohn Le eee 1,586,806.63 1,566,255.61 

Liabilities 
Deposit on Timber Purchase.......... 40,000.00 27,479.08 
Precoumts Payalole. <2 ce-seee ee 1,157.44 
Siockholders’ Wioans 222222... 60,165.68 51,441.70 
Common Capital stock...............-- 1,000,000.00 1,000,000.00 
Surplus & Appreciation Reserves.. 486,640.95 486,177.39 
10) | OI oer cee 1,586,806.63 1,566,255.61 
[49] 


[On the original there is here inserted a copy 
of Agreement. Copy of this Agreement appears 
in the Claim for Refund for the year 
1933.] [50] 
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EXHIBIT No. B-4+ 
Form 843 
Treasury Department 
Internal Revenue Service 
Revised June 1930 


To Be Filed in Duplicate 
CLAIM 


To Be Filed With the Collector Where Assessment 
Was Made or Tax Paid 


The Collector will indicate in the block below the 
kind of claim filed, and fill in the certificate on the 
reverse side. 

[] Refund of Tax Megally Collected. 

[] Refund of Amount Paid for Stamps Unused, 

or Used in Error or Excess. 

[] Abatement of Tax Assessed (not applicable to 
estate or income taxes). 

Collector’s Stamp (Date received) 


State of California 
City and County of San Francisco—ss. 


Type or Print. 

Name of taxpayer or purchaser of stamps—West- 
ern Shore Lumber Company. 

Business address—403 Merchants Exchange 
Building, San Francisco, California. 

Residence— 

The deponent, being duly sworn according to law, 
deposes and says that this statement is made on 
behalf of the taxpayer named, and that the facts 
civen below are true and complete: 
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1. District in which return (if any) was filed— 
First District, California. 

2. Period Cif for income tax, make separate form 
for each taxable year)—Year ending June 30, 1936. 

3. Character of assessment or tax—Capital stock 
tax. 

4. Amount of assessment, $1,000; dates of pay- 
ment—September 18, 1936. 

5. Date stamps were purchased from the Goy- 
ernment—- 

6. Amount to be refunded—$1,000 with interest 
thereon at the rate of 6%. 

7. Amount to be abated (not applicable to income 
o1 estate taxes)— 

8. The time within which this claim may be 
legally filed does not expire prior to Sept. 18, 1940 
(See Revised Stats. Sec. 3228, as amended.) 

The deponent verily believes that this claim should 
be allowed for the following reasons: 

(For statement of grounds for refund, see 
pages attached hereto and hereby made a part 
hereof. ) 


(Attach letter-size sheets if space is not sufficient) 
WESTERN SHORE LUMBER 
COMPANY 
[Signed] By FRANK C. NELSON 
Secretary 
Sworn to and subseribed to before me this 27th 
day of August 1937. 


[Notarial Seal] FRANK L. OWEN 
Notary Public in & for the city & county of San 
Francisco, State of California. 
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(See Instructions on Reverse Side) [51] 


CERTIFICATE 

I certify that an examination of the records of 
this office shows the following facts as to the assess- 
ment and payment of the tax: Character of assess- 
ment and period covered, List, Year, Month, Account 
No. or Page, Line, Amount Assessed, $............... 

(OMe eee Se, 

Paid, Abated, or Credited Date, Amount $_-----. 

AVON DNR Gon Se 

Clam N 0: 2ae2e=. 

I certify that the records of this office show the 
following facts as to the purchase of stamps: To 
Whom Sold or Issued, Kind, Number, Denomination, 
Date of sale or issue, Amount $_____-. 

If special tax stamp, state: Serial number Period 
commencing—. 


Collector of Internal Revenue. (District) 


Committee on Claims 


Claim examined by—---_---. 

Claim approved by—------ Chief of Division. 
Arnot clanned cee. 

Amount allowed_.. $______. 

Amount rejected__ $____--. 
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1. The claim must set forth in detail and under 
oath each ground upon which it is made, and facts 
sufficient to apprise the Commissioner of the exact 
basis thereof. 

2. he claim should be sworn to by the taxpayer, 
if possible. Whenever it is necessary to have the 
claim executed by an attorney or agent, on behalf 
of the taxpayer, an authenticated copy of the docu- 
ment specifically authorizing such agent or attorney 
to sign the claim on behalf of the taxpayer shall 
accompany the claim. The oath will be administered 
without charge by any collector, deputy collector, 
or internal revenue agent. 

3. If a return is filed by an individual and a re- 
fund claim is thereafter filed by a legal representa- 
tive of the deceased, certified copies of the letters 
testamentary, letters of administration, or other 
similar evidence must be annexed to the claim, to 
show the authority of the executor, administrator, 
or other fiduciary by whom the claim is filed. If an 
executor, administrator, guardian, trustee, receiver, 
or other fiduciary files a return and thereafter refund 
claim is filed by the same fiduciary, documentary 
evidence to establish the legal authority of the fidu- 
ciary need not accompany the claim, provided a 
statement is made on the claim showing that the re- 
turn was filed by the fiduciary and that the latter is 
still acting. 

4. Where the taxpayer is a corporation, the clan 
shall be signed with the corporate name, followed by 
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the signature and title of the officer having authority 
to sign for the corporation. 

[On the original there is here inserted a copy 
of Statement of Facts. Copy of this Statement 
of Facts appears in the Claim for Refund for 
the year 1933.] [52] 


WESTERN SHORE LUMBER COMPANY 


CASH RECEIPTS AND DISBURSEMENTS 
July 1, 1935 to June 30, 1936 


Receipts 
Receipts under Stumpage Contract with Santa 
CTE AM Nv od os gh OX 0 eee 507 2 oe $ 9,404.54 
Interest—Special Time Deposit with Wells Fargo 
Banke enon rust) Comers... .5) ee 165.58 
SETI CES S41 8) INU Catamaran op RRO 158.38 
U ACCU sil S41 ck et OAS a neeceesees 5 2 s tot, 9,728.50 
Disbursements 
WL STESG SKIP Rie eel pate Ey a Wr a 4,909.05 
UWA Ter eae 21 06 IS ao tsiee te soe 4,719.32 
San Mateo County.......... 4,449.70 
Santa Cruz County........ 26962 
Federal Income Tax (14 Year).... 104.14 
Siatemtranemise Dax vse 61.59 
ederal Capiwale stock. 2... 24.00 
Tniberactee oils Lites eer eeen terete ee 3,086.50 
Oy year me Ui ITC Crane ee secre eee eta ec ee oe 1,800.00 
SGC Ve Uc ass CMISE eee ce. ees cs eee ee 300.00 
Geel@ Wall HSqVeMNC OS. ccc. ccsc eee eee cece ee 322.00 
FC ON CUM parr 55 cette ea: eee 240.00 
dee) OF See la oy i ne RR 48.00 
Compensation iieurance --.. 2... 32.00 
Ty fristere) UIFsi) 2 eco Ns imeees See eee ee eres 2.00 


Total) Dts louit SC Cinitis eo opeeeeteee eee cece eee eee eee 10,417.55 
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Disbursements— (Continued) 


Eixeess Disbursements Over Receipts..................--.--- 689.05 
isaleanmce Cash) July dl) M98 G ire eccscc :c.-....-B ccc 35,712.48 
Wells Fargo Bank & Union Trust Co.— 
Davines Account eee ee. 34,996.47 
Wells Fargo Bank & Union Trust Co.— 
Commercial Account -................-- 716.01 


teemenice: Cash =) mes sO Ose ree ac cce. ale ccc cece encznne 35,023.43 
Wells Fargo Bank & Union Trust Co.— 
AaAVvViNes “ACCOMM weeemene ene see. 32,162.05 
Wells Fargo Bank & Union Trust Co.— 
Commercial Account ...................- 2,861.38 


[53] 
WESTERN SHORE LUMBER COMPANY 


Copies of Minutes of Meetings of Board of Directors 


July 1, 1935 to Tune 30, 1936 


Minutes of Special Meeting of the 
Board of Directors of 
Western Shore Lumber Company 


San Francisco, California, 
February 18, 1936. 


Pursuant to call by Directors A. Crawford Greene 
and Perey A. Wood and written notice as hereim- 
after set forth, a special meeting of the Board of 
Directors of Western Shore Lumber Company, a 
corporation, was held at the office of the corporation 
at room 2005, 111 Sutter Street, San Francisco, Cali- 
fornia, on Tuesday, the 18th day of February, 1936, 
at the hour of 3:00 o’clock P.M. The following di- 
rectors were present, constituting a quorum: 
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Messrs. A. CRAWFORD GREENE 
PRY A. WOOD 
ANDREW THORNE 


Absent: Mr. Walter Edwin Dean IT. 

Vice-President Greene presided and Secretary 
Lane acted as secretary of the meeting. 

The Directors’ call was presented and, on motion 
duly made and seconded, was made a part of the 
records of the meeting. Said call is as follows: 


° . n . a 
Call for Special Meeting of Board of Directors 
of 
Western Shore Lumber Company 


The undersigned, A. Crawford Greene and Percy 
A. Wood, constituting two of the directors of West- 
ern Shore Lumber Company, hereby call a special 
meeting of the Board of Directors of said corpora- 
tion in accordance with the by-laws, to be held at its 
office, Room 2005, 111 Sutter Street, San Francisco, 
California, on Tuesday, the 18th day of February, 
1936, at 3:00 o'clock P.M., for the purpose of con- 
sidering and acting upon any and all business which 
may come before said meeting. 

The Secretary of the corporation is hereby di- 
rected to give notice of said meeting in accordance 
with the by-laws. 

fSigned] PERCY A. WOOD 
: A. CRAWFORD GREENE 
Directors of 
WESTERN SHORE LUMBER 
COMPANY 


Dated: February 14, 1936. [54] 
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The Secretary reported that in accordance with 
the foregoing call, and in accordance with the by- 
laws of the corporation, she had deposited with 
postage thereon prepaid, in the United States mail 
at San Francisco, California, a notice of the meet- 
ing, addressed to each director at his place of busi- 
ness or residence as known to the Secretary, at least 
thirty-six hours before the time fixed for the hold- 
ing of the meeting, namely on the 18th day of Febru- 
ary, 1936. The Secretary presented to the meeting 
a copy of the notice so mailed by her to each of the 
directors, and on motion duly made and seconded 
said copy was made a part of the records of the 
meeting. Said copy is as follows: 

Notice is hereby given that a special meeting of 
the Board of Directors of Western Shore Lumber 
Company has been called by two of the directors, 
pursuant to the by-laws, to be held, and that said 
meeting will be held, at the office of the company, 
Room 2005, 111 Sutter Street, San Francisco, Cali- 
fornia, on Tuesday, the 18th day of February, 1936, 
at 3:00 o’clock P.M., for the purpose of considering 
and acting upon any and all business which may 
come before the meeting. 

[Signed] MYRA LANE 
Secretary of 
WESTERN SHORE LUMBER 
COMPANY 


Dated: February 14, 1936. 


The Vice President called for the reading of the 
minutes of the previous meeting held on the 8th day 
of August, 1933. On motion duly made, seconded and 
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carried the said minutes were approved as read. 

Vice President Greene announced that there was 
a vacancy in the Board and called for nominations. 
Mr. Wood nominated Mr. J. A. Ducournan, and 
there being no further nominations, on motion of 
Myr. Wood, seconded by Mr. Thorne, Ma. Ducournau 
was duly elected and, being present, teck his seat 
with the ether directors present. 

Myr. Greene further announced that nominations 
were in order for the office of President of the cor- 
poration. My. Thorne nominated Mr. Perey A. Wood, 
and there being no further nominations, upon mo- 
tion of Mr. Thorne, seconded by Mr. Ducournau, Mr. 
Wood was unanimously elected the President of this 
corporation. 

Vice President Greene reported that he had re- 
cently signed, with the approval of Mr. Wood, a 
supplemental agreement between this corporation 
and the Santa Cruz Lumber Company. The Secre- 
tary presented said agreement, dated January 17, 
19236, being supplemental to the agreement of March 
10, 1930, with the said Santa Cruz Lumber Company, 
and allowing them to cut, fell and remove certain 
timber on lands of this corporation in 

East 14 and the East 14 of the West 14 of Sec- 
tion 22, Township 8 South, Range 3 West 


at the price of Two Dollars ($2.00) per thousand feet 
board measure. On motion, dulv made and seconded, 
it was unanimously voted that the action of the Vice 
President and Secretary in executing the above said 
supplemental agreement be ratified, confirmed and 
approved. [55] 
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The Secretary reported Cash in Bank as of this 
date in the amount of $38,215.71. A financial state- 
ment for the year ending December 31, 1935, was 
also presented by the Secretary, a copy of which 
follows. 

WESTERN SHORE LUMBER COMPANY 
STATEMENT 


December 31, 1935 


Assets 
Cae] MPU MMM BN bee 5 <1 5 eee a eR ee $33,046.38 
alti — 13 FO OM NC Tes alte hoe coe e eons ccratsene es 66,195.55 
Hreavood  "Timiljer ee eeee see enc eee 1,380,877.26 
Reserve for Depletion.....................-- 90,255,067 1,290,622.20 
|e Nana by ss ae 2 te NS ene ne eee $4,622.50 
Reserve for” Depletione............. 10,658.46 73,964.04 
ver. Sark. ie eee enter 2 os 28 75,230.40 
Reserve for Depletion..............02....... 1,480.73 73,749.67 
1Seoye. OL ABS ORICON EN 22: ou, sec She sa ae 1,250.98 
Mill Construetion -............. 4,823.78 
Byater Works ....222c..1~.. 1,664.58 
Logging Equip. & 
MWA CINTICTY ccce eee ea 5,731.62 1219.98 
Less Reserve for Depreciation...... 12219298 
SSH) See oes 
Liabilities 
Assessments—Stockholders  ................ 37,500.00 
Loans Payable—Stoekholders. .......... 51,441.70 
Precaoults ayia bic ces seers 2.2: 195.00 
Capital Surplus from 
EXDPVECIAtIOM, <2. 608,303.51 
Less Balance Aeet......... 158,111.39 450,192.12 


CPUDICET ESI aeamaier soar Sey eee 1,000,000.00 1,539,328.82 
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WESTERN SHORE LUMBER COMPANY 
INCOME AND EXPENSES 


30 
Income 
Sic ol Ubi. 30,649.14 
Sales of Old Machinery...................... 50.00 
Interest on Special Savings Acet....... 300.70 30,999.84 
Expenditures 
GME Oi BC 3,086.50 
Salary——Caretaker _..........-.cccccsceeseee 1,500.00 
Horse’ Feed==Bemmett, -2...............-.-... 300.00 
aval ley neni Loss ens Creer eee. oc. 300.00 
OTM Gel ex eRaG eo cn ete 240.00 
malar —Sceretary 2.2 i. accesses... 300.00 
Expenses—Benmeth 22oiioiccncececccencce sense 24.00 
Compensation Insurance Premiums.. 32.00 
INOtaiy =H Oeics een eee 2.00 
Taxes Paid: 
Real) Wistatewe 4,489.44 
tate Franchise =... 25.00 
Federal Capital Stock.. 24.00 
Federal Excise .............. 10 4,538.54 10,323.04 
20,676.80 
Supa res Der OI eNO TO © 2 aee ee a et we 11,729.79 
JSG EVINCG Sys eee ee el E 8,951.05 
[56] 


On motion duly made and seconded the following 
resolution was adopted by the vote of all Directors 
present: 

Resolved: That the President, Percy A. Wood, 
and Secretary, Mvra Lane, of this corporation, or 
the Vice President, A. Crawford Greene and the 
Secretary, Myra Lane, are jointly authorized to sign 
the name of this Corporation to Checks, Drafts, Bills 
of Exchange, Receipts, Acceptances and Acquit- 
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tances and to endorse its name on Checks, Drafts, 
Bills of Exchange, Notes and other evidences of in- 
debtedness, and the President shall have the power 
to confer the authority hereby given him on other 
Officers and Agents of the Corporation as may, in 
his judgment, be necessary to facilitate its business. 

Motion was duly made, seconded and earried that 
the office of this Corporation be and it is hereby 
changed from Room 2005 to Room 1812, Number 111 
Sutter Street, San Francisco, California. 

There being no further business, on motion duly 
made, seconded and carried, the meeting adjourned. 

[Signed] MYRA LANE 
Secretary. [57] 


WESTERN SHORE LUMBER COMPANY 
San Francisco, California 


BALANCE SHEETS 


Assets 
Jan. 1-35 Dec. 31-35 
(1G A RE SPD 555 eee ee $ 41,311.10 33,546.38 
PONT? 4.15). en eee 1,457,497.98 1,438,335.91 
Hee cles FS Gt abe: ocr, 2 eeemeeemmeemenn eo 66,195.55 66,195.55 
PES RUEGLATLO'S) 2. ..o5 es eee ce 1,250.98 1,250.98 
TG A es oo ee 1,566,255.61 1,539,328.82 
Liabilities 

Deposit on Timber Purchase.......... 27,479.08 
PNCCOMMUSemtyall@ 2.20 eee 2 1,157.44 195.00 
stockholders’ Loans ......228)s...... 51,441.70 51,441.70 
Common Capital Stock... 1,000,000.00 1,000,000.00 
Surplus & Appreciation Reserves... 486,177.39 487,692.12 
OME et eR, OP yc a 1,566,255.61 Po 82862 
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[On the original there is here inserted a copy 
of Agreement. Copy of this Agreement appears 
in the Claim for Refund for the year 1933. ] 


[59] 


EXHIBIT C 
TREASURY DEPARTMENT 
Washington 


Office of 
Commissioner of Internal Revenue 


Jan. 26, 1938 
Address Reply to 
Commissioner of Internal Revenue 
And Refer to 
MT -CST CrP toils) 
Cls: CST-53148, 53149, 63859, 82564 
Western Shore Lumber Company, 
4 Montgomery Street 
San Francisco, California. 


Gentlemen: 

Consideration has been given to your claims filed 
for the refund of $1,250.00, $25.00, $24.00, and 
$1,000.00 representing the capital stock tax hability 
paid for the taxable years ended June 30, 1933, 
June 30, 1934, June 30, 1985, and June 30, 1936, 
respectively. 

The claims are based on the contention that the 
corporation is a holding company and that it has 
not engaged in business activities for the years 
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involved within the meaning of the law and regula- 
tions, and therefore it is not subject to capital stock 
eax. 

The evidence of record discloses that an agree- 
ment was made by your corporation on April 23, 
1929, with the Santa Cruz Lumber Company, where- 
by the second party acquired the right to cut, fell 
and remove the redwood and pine timber and the 
tanbark from the timber lands of the first party 
according to certain provisions, The evidence also 
discloses that your corporation retained the right 
to employ a tallyman mutually agreed upon by both 
parties, or appointed by your corporation and the 
expenses of the employment of the tallyman be 
divided between the parties concerned. The deter- 
mination of the amount of tanbark cut by the sec- 
ond party was also determined by a persen either 
elected by your corporation or agreed upon by both 
parties and the expense of the employment of such 
person was borne equally by both parties. Your 
corporation also retained the right at any time to 
inspect the operations of the second party on the 
said timber lands and the method of tallying pro- 
vided for and also to examine the books of account 
of the second party and all other records covering 
the operations on the timber lands involved in the 
agreement. The evidence also reveals that the agree- 
ment was only for a term of two years which indi- 
cates that any timber removed after 1931 was done 
under an oral agreement. [60] 

Under the law and regulations a holding company 
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is defined as one whose corporate powers are limited 
to the mere holding of property and distribution of 
its avails, or one which, although incorporated for 
the purpose of doing business, has retired from 
the business for which it was organized and has 
reduced its activities to the mere ownership and 
holding of the property, distributing its avails and 
domg only such acts as are necessary for the main- 
tenance of its corporate existence and to the private 
management of its purely internal affairs. If a 
corporation should go bevond the hmitations stated 
above and engage in any business activities at any 
time, the tax will attach. 

In view of the foregoing provisions of the law 
aud regulations and inasmuch as the evidence clear- 
ly shows that the property was not entirely out of 
control of your corporation but under the agree- 
ment was subject to its supervision, it is held that 
your corporation during the years involved, engaged 
in activities in excess of those of a dormant holding 
company and therefore is not exempt from capital 
stock tax. 

Your claims for refund are therefore rejected 
in full. 

Respectfully, 
GUY T. HELVERING, 
Commissioner 
By D. 8. BLISS, 
Deputy Commissioner [61] 
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No. 3688 
C. F. Curry, Secretary of State J. Hoesch, Deputy 


STATE OF CALIFORNIA 
DEPARTMENT OFS i h—ss. 


I. C. F. Curry, Secretary of State of the State 
of California, do hereby certify that I have care- 
fully compared the annexed copy of Articles of In- 
corporation of Western Shore Lumber Company 
with the certified copy of the original now on file 
in mv office, and that the same is a correet tran- 
script therefrom, and of the whole thereof. Also 
that this authentication is in due form and by the 
proper officer. 

Witness my hand and the Great Seal of State, at 
office in Sacramento, California, the 2nd day of 
July, A. 1D; 1906. 

[SEAL] Cc. F. CURRY 

Secretary of State. 
By J. HOESCH 
Deputy. [62] 


EXHIBIT D 


ARTICLES OF INCORPORATION 
of the 
WESTERN SHORE LUMBER COMPANY 


Know All Men By These Presents: 

That we, the undersigned, a majority of whom 
are citizens and residents of the State of California, 
have this day voluntarily associated ourselves to- 
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gether for the purpose of forming a corporation 
under the laws of the State of California, and we 
hereby certify: 

First: That the name of the Corporation shall be: 
Western Shore Lumber Company. 

Second: That the purposes for which said cor- 
poration 1s formed are: 

(a) To engage in and carry on in all their 
branches a general lumber, mercantile, com- 
mercial, commission, manufacturing, trading, 
transportation, water, lighting, power, storage 
and investment business; to acquire in any 
manner, or to any extent, In anv part of the 
world, or by construction, purchase, condemna- 
tion, exchange, location, appropriation. or 
otherwise, or in anv manner whatsoever to 
receive, own, hold, use, operate, lease, supply, 
mortgage, sell, or otherwise acquire, hold or 
dispose of, lands, timber, lumber, wooed, bark, 
water, water rights, power, electric and other- 
wise, railroads, wagon roads, skid roads, plank 
roads, turnpike roads, or any other kind of 
roads, power transmission plants, sawmills, 
bridges, aqueducts, ferries wharves, chutes, 
piers, canals, flumes, ditches, steamboats, or 
any other kind of boats, stores, boarding houses, 
mills, factories, pipe lines, reservoirs and reser- 
voir sites, dams, dam sites, pole lines, telegraph 
and telephone plants, patents, patent rights, 
franchises, securities, Investments, or any other 
kind of property. real, personal or mixed; to 
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apply for, obtain register, lease, or otherwise 
acquire, and to hold, use, operate, sell, assign, 
or otherwise dispose of any trade mark, trade 
names, patents, inventions, Improvements and 
processes, used in connection with or secured 
under letters of the United States or of any 
other country or countries, or otherwise; and 
to use, exercise, develop, grant, license or other- 
wise tur to account any such trade marks, 
trade names, patents, inventions, improvements 
and processes and the like, or any preperty 
rights or inventions so aequired, and with a 
view to the working and development of the 
same to carry on any business which the Board 
of Directors then in office may from time to 
time deem calculative directly or indirectly to 
effectuate these objects or any of them. To 
acquire the good will and property of all kinds 
and to pay for the same in cash, stocks or 
bonds of this corporation. To purchase, lease, 
hire exchange or otherwise acquire any and 
all rights, privileges, permits or franchises 
suitable or convenient for any of the purposes 
of the business of this corporation, and to carry 
on a general business and act as fully in all 
matters of business as a natural person might 
or could do, and in any part of the world act 
as principal agent or otherwise; and pledge 
any property which may be acquired by it. 

(b) To contribute in any manner to the ex- 
pense of promoting, constructing, acquiring, 
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lnproving or maintaining, any work, of any 
king, howsoever owned; to buy, acquire, hold, 
guaranty, pledge or contract with reference to, 
or otherwise dispose of, in any manner what- 
soever, shares, bonds, obligations, or other 
securities of this or of [63] any other cor- 
porations, or of firms or of individuals; to 
borrow, receive on deposit, or otherwise, or 
lend moneys; and issue bonds and other obliga- 
tions in pavment for property purchased or 
acquired by it, for moneys borrowed o1 for any 
other lawful objeet in and about its business. 

(c) To promote, do, acquire, hold or dispose 
of all or anything incident to or necessary, 
suitable, convenient or proper to earry out any 
of the matters, things or purposes aforesaid, 
or incidental thereto, or the attainment of any 
one or more of the objects herein enumerated, 
or which in the judgment of the Board of 
Directors then in office may be deemed or ce- 
clared by it, by By-laws, resolution or other- 
wise, to be necessary, useful, incidental or 
auxiliary to any of the purposes of the cor- 
poration, or to tend to advance the interests 
of the Company directly or indirectly, or for 
the protection, advantage, benefit and use of 
the corporation. 


Third: That the place where the principal busi- 
ness of said corporation is to be transacted in the 
City and County of San Francisco, State of Cah- 


fornia. 
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Fourth: That the term for which said corpora- 
tion is to exist is Fifty (50) years from the date 
of its incorporation. 


Fifth: That the number of Directors of said 
corporation shall be five (5), and that the names 
and residences of its directors who are to serve 
until the election and qualification of their succes- 
sors are as follows; to wit: 


Names Whose Residence !s at 
Timothy Hopkins, Menlo Park, California. 
H. L. Middleton, Boulder Creek, California. 
J.S. Severence, San Francisco, California. 
Wilham B. McKinnon, San Mateo, California. 
William H. Middleton, San Francisco, California. 


Sixth: That the amount of the Capital Stock of 
the said corporation is one million (1,000,000) dol- 
lars, and the number of shares into which it is 
divided is ten thousand (10,000) shares of the par 
value of one hundred (100) dollars each. 


Seventh: That the amount of said Capital Stock 
which has been actually subscribed is five hundred 
(500) dollars, and that the following are the names 
of the persons by whom the same has been sub- 
seribed. 


Names Number of Shares Amount 
Timothy Hopkins geees--.-......--- one $100. 
Ele ML dll etoueeenreennee ss 25. one $100. 
So SEVCrenGe eer 2... one $100. 
Walham 6. Mckhinnone............... one $100. 


William Hi, “Wieddictone=.............. one $100. 


104 United States of America vs. 


In Witness Whereof, we have hereunto set our 
hands this 18th day of November, 1905. 
DiMOTHY HOPKINS 
H. L. MIDDLETON 
J. S. SEVERENCEH 
MA B. McK INNON 
WILLIAM H. MIDDLETON 
[64] 
State of California, 
City and County of San Francisco—ss. 


On this 18th day of November, A.D. one thousand 
nine hundred and five, before me, Mark Lane, a 
Notary Public in and for the City and County of 
San Francisco, personally appeared Timothy Hop- 
kins, H. L. Middleton, J. 8S. Severence, William B. 
McKinnon, and William H. Middleton, known to 
me to be the persons whose names are subscribed 
to the within instrument and acknowledged to me 
that they executed the same. 

In Witness Whereof I have hereunto set my 
hand and affixed my official seal the day and year 
in the certificate first above written. 

TNotarial Seal] MARK LANE, 

Notary Public in and for the City and County 
of San Francisco, State of California. 
State of California, 

City and County of San Francisco—ss. 

I, John J. Greif, County Clerk of the City and 
County of San Francisco, State of California, here- 
by certify the foregoing to be a full, true and cor- 
rect copy of the original Articles of Incorporation 
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of Western Shore Lumber Company filed in my 
office on the 20th day of November, A.D. 1905. 
Attest my hand and ny official seal this 20th day 
of November, A.D. 1905. 
[Seal] JOHN J. GREIE 
County Clerk. 
By CHAS. C. MORRIS, 
Deputy County Clerk. 


[Endorsed]: Filed in the office of the County 
Clerk of the City and County of San Francisco, 
State of California, this 20th day of Nov. A.D. 1905. 

JOHN J. GREIF 
County Clerk. 

By CHAS. C. MORRIS 
Deputy Clerk. 


[Endorsed]: Filed in the office of the Secretary 
of State, the 21st day of Nov. A.D. 1905. 
C.F. CURRY 
Secretary of State. 
ie. HOUSCH 
Deputy. 
Recorded Book 180, Page 223. 


[Endorsed}: Filed Nov. 30, 1939. [65] 


oe 


[Title of District Court and Cause. ] 
ANSWER 


Now comes the defendant, appearing by its Attor- 
ney, Frank J. Hennessy, United States Attorney 
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for the Northern District of California, and answers 
the complaint on file herein as follows: 


I. 
Defendant admits the allegations of Paragraph I 
of the complaint. 
JU 
Answering the allegations of Paragraph II of 
the complaint defendant denies that the assessment 
and collection [66] of the taxes referred to in said 
Paragraph were erroneous or illegal. 


VEE 
Defendant admits the allegations of Paragraph 
IIT of the complaint. 


HN" 
Defendant denies each and every allegation of 
Paragraph IV of the complaint. 


NG 
Defendant denies each and every allegation of 
Paragraph V of the complaint. 


NE 
Answering the allegations of Paragraph VI of 
the complaint, defendant admits that no part of 
the taxes referred to in said Paragraph have been 
refunded to the plaintiff. Denies the remaining 
allegations of Paragraph VI. 


Wherefore defendant prays that the complaint 
be dismissed, for its costs, and for such other relicf 
as may her just. 
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(Receipt of Service) 
FRANK J. HENNESSY 
United States Attorney, 
ESTHER B. PHILLIPS 
Assistant United States 
ANION 


[Endorsed]: Filed Mar. 29, 1940. [67] 


[Title of District Court and Cause. | 


FINDINGS OF FACT, CONCLUSIONS OF 
LAW AND DIRECTION FOR ENTRY 
OF JUDGMENT 


The above entitled action came on regularly for 
trial before the above entitled Court, the Honor- 
able Harold Louderback presiding, without a jury, 
on February 6, 1941, and the above named plaintiff 
and the above named defendant appeared by their 
respective counsel. Oral and documentary evidence 
on behalf of the respective parties was mtroduced 
and the cause was duly submitted to the Court for 
its decision and judgment, upon written briefs filed 
by the parties. The Court having fully considered 
the facts and the law applicable thereto and being 
fully advised in the [68] premises now makes its 
Findings of Fact and Conclusions of Law and 
directs entry of judgment, as follows: 


Findings of Fact 
1. Western Shore Lumber Company, the plain- 
tiff herein, was organized under the laws of the 
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State of California in 1905 to acquire approxi- 
mately 138,000 acres of timber land in San Mateo 
County and approximately 550 acres of timber land 
in Santa Cruz County, State of California. The 
Company was organized by Timothy Hopkins, then 
treasurer of the Southern Pacific Railroad Com- 
pany, Senator Felton and certain associates who 
believed that the railroad was going to build a 
branch lne through this area from San Francisco 
to Santa Cruz. However, the line was never con- 
structed, and the Company has never engaged im 
active lumber operations. 

2. During the early years of its existence, the 
Company permitted some timber and tanbark to 
be cut from its land in order to obtain funds for 
the payment of taxes and current expenses and in 
this way received a total of $36,449.56 during the 
period from its organization to and including the 
calendar year 1910. The Company likewise received 
from a similar source $25,094.63 during the period 
from 1911 to 1922 and in 1920 sold a portion of its 
acreage to the State of California for park pur- 
poses for a total purchase price of $38,400.00. The 
Company operated a small shingle mill for a brief 
period in 1918 and 1919 but the mill was shut down 
and was never operated after 1921. With this excep- 
tion the Company has never engaged in any active 
operations of any kind. 

3. Since the closing down of the shingle mill, 
the Company's activities have been confined to 
maintaining and holding tts properties until such 
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time as the same could be satisfactorily liquidated. 
The Company paid Federal capital stock taxes in 
1923, [69] 1924, 1925 and 1926 but subsequently 
filed claims for refund which were allowed in 1929, 
on the ground that the Company was not cneaged 
in business during such years. 

4. The vearly taxes upon the Company’s prop- 
erties have been quite substantial. For a time these 
taxes were paid out of funds on hand and loans 
made by stockholders. During the period from 1925 
to 1929, the moneys necessary to pay taxes were 
raised by levving assessments upon the stockholders 
of the Company, but in 1929 mm order to provide 
funds for this purpose and for current expenses, 
a stuinpage contract was entered mto with Santa 
Cruz Lumber Company by which that corporation 
was permitted to cut timber from an isolated por- 
tion of the Company’s properties and was required 
to pay for the timber cut. Receipts from this source 
have been sufficient to pay the taxes and to reduce 
the indebtedness previously meurred to stockhold- 
ers. The amount of such indebtedness on July 1, 
1932 was $66,850.75. 

>). The period in issue in this action is the period 
from July 1, 1932 to June 30, 1936. At the com- 
mencement of this period the assets of the Company 
consisted, as for many years previously, solely of 
approximately 12,500 acres of timber lands in San 
Mateo County and approximately 550 acres of tim- 
ber lands in Santa Cruz County, State of Cali- 
fornia, and certain cash in bank a¢cownts, During 
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the period from July 1, 1932 to June 30, 1936, the 
Company carried on no activities other than the 
holding and safeguarding of these timber properties 
and occasional negotiations looking toward their 
disposition as a whole. Very little supervision was 
necessary. The manner in which the Company con- 
ducted such activities as it engaged in was the same 
as m the period from 1922 to 1926. During this 
entire period there were no meetings of stockholders 
or of the Company and only three mectings of the 
board of directors, two of [70] which were in 1933 
and one in 1936. The actions taken at the two meet- 
ings in 1933 were solely on routine corporate mat- 
ters, such as the filling of vacant offices, authorizing 
the employment of auditors, et cetera, while the 
only non-routine business transacted at the meeting 
in 1936 was the ratification of a supplemental agree- 
ment with the Santa Cruz Lumber Company by 
which that corporation was permitted to cut timber 
under its existing contract on certain additional 
land of the Company. 

6. With the exception of a supplemental agree- 
ment ratified at the meeting of the board of diree- 
tors in 1936, the Company executed no contracts 
whatsoever during the period between July 1, 1932 
and June 30, 1936. The Coimpany purchased no 
property during this period, other than miscel- 
laneous office supplies. It made no investments of 
any kind. It sold no property and carried on no 
business activities for profit. The only receipts of 
the Company during this period were interest on 
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its bank accounts and receipts under its stumpage 
contract with the Santa Cruz Lumber Company. 
The Company had no employes, except a secretary 
who was paid $25 per month and a caretaker em- 
ployed to maintain the trails through the timber 
properties and keep a lookout for fires. The salary 
and allowances paid to the caretaker amounted to 
$1800 per annum. The only other disbursements 
made by the Company during this period were the 
payment of taxes, interest on its indebtedness, mis- 
cellaneous office expenses which were never in excess 
of $365 per annum, and the payment of $300 per 
annum as partial compensation to a man who 
checked the correctness of the timber talley made 
by the Santa Cruz Lumber Company under its tim- 
ber stumpage contract with the Company. During 
this period, the Company made no distributions to 
shareholders except payments upon the interest and 
principal upon the indebtedness previously mcurred 
by the Company for the [71] purpose of paying 
Taxes. 

7. The property of the Company is mostly red- 
wood timber land and the Company at no time 
has considered timber operations upon this prop- 
erty but has been hopeful it would be able to sell 
the property as a whole to the State of California 
or to the County of San Mateo. Some negotiations 
have been had looking toward such a sale but have 
been unsuccessful. This property is the only large 
holding of redwood timber left in this territory 
and, for this reason, there have been some steps 
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looking toward its acquisition as a park property. 
The Company has been unwilling to sell the prop- 
erty piece meal but has carried on some negotia- 
tions looking toward its sale as a whole and has on 
several occasions given options to prospective pur- 
chasers although no such option was given during 
the period from July 1, 1932 to June 30, 1936. 

8. The board of directors has given considerable 
thought as to a means of hquidating the property 
but has been unable to arrive at any program by 
which it could be liquidated except through a sale 
to the County of San Mateo or to the State of Cah- 
fornia or by a program of logging contracts which 
the Company does not care to undertake. Under 
these logging or timber stumpage contracts, the 
property made the subject thereof is completely 
deforested and rendered valueless. Approximately 
1500 or 1600 acres have been subjected to logging 
or timber stumpage contracts with the Santa Cruz 
Lumber Company. These acres are in an isolated 
section of the properties of the Company and their 
deforestation does not affect the value of the re- 
inaining properties as a potential park site. The 
area Which has been cut over is a steep side hill 
upon which nothing could be grown and, in the 
opinion of the [72] president of the Company, the 
land is probably worth only 50¢ an acre after de- 
forestation. 

9. The receipt of income under the timber 
stumpage contracts between the Company and the 
Santa Cruz Lumber Company constitutes the only 
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difference between the activities of the Company 
during the period from July 1, 1932 to June 30, 
1936 and its activities during the period from 1922 
to 1926 when the Company was not engaged in busi- 
ness for Federal capital stock tax purposes. 

10. The timber stumpage contracts were entered 
into for the purpose of providing the Company 
with funds to pay taxes upon its property and cur- 
rent expenses. The first contract was executed on 
April 23, 1929 and related to 480 acres of land. 
Under this contract the Santa Cruz Lumber Com- 
pany was given the right to remove from the de- 
scribed land all redwood and pine timber and tan- 
bark for which it was to pay at the rate of $4 per 
thousand feet, board measure, in the case of red- 
wood and pine and $5 per cord in the case of tan- 
bark, with a minimum guaranteed payment of $10,- 
000. ‘The determination of the number of thousand 
feet, board measure, of timber cut was to be made 
by a talley at the tail end of the mill of the Santa 
Cruz Lumber Company, which talley was to be 
made by a talley man selected by the parties and 
whose expenses were to be borne equally. The Santa 
Cruz Lumber Company was required to proceed 
continuously with the removal of timber and tan- 
bark from the lands described, and the Company 
had the right to inspect the operations of Santa 
Cruz Lumber Company and its books and records 
for the purpose of ascertaining that all of the pro- 
visions of the contract were complied with. This 
contract by its terms expired two years from its 
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date. A second contract was entered into between 
the same parties on March 10, 1930 and related to 
an additional 1360 acres of land and contained 
terms [73] similar to the contract of April 23, 1929. 
This contract was to run for a period of eight years 
provided that the Santa Cruz Lumber Compauy 
properly conducted the timber operations upon the 
properties of the Company. A third contract was 
entered into under date of January 17, 1936 between 
the same parties, relating to the same 480 acres cov- 
ered by the contract of April 23, 1929, and provided 
that such acreage should be deemed to be covered 
by the contract of March 10, 1930. 

11. The Company itself was required to take no 
action under any of these timber stumpage con- 
tracts, and its activities were in fact limited to the 
receipt of money, except that it paid the sum of 
$300 per annum to Mr. A. Stoodley, the talley man 
who was employed jointly on behalf of the Com- 
pany and the Santa Cruz Lumber Company to 
verify the talley made by the Santa Cruz Lumber 
Company upon the basis of which payments for 
timber and tanbark were to be made. These pay- 
ments were required to be made monthly and by 
virtue thereof, the Company received the following 
sums: 


Year ending June 30 Amount received 
DB ee ab cg ine Aer $21,206.70 
TR ec oo re S272 76 
1035 Ee 4,625.93 
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The portion of these receipts remaining after 
payment of taxes, current expenses and interest 
and after setting aside a reserve for future taxes, 
was used to retire in part the Company's indebted- 
ness to stockholders. During this period this in- 
debtedness was thus reduced by $13,821.89 and sub- 
sequently was entirely paid off out of timber stump- 
age receipts. 

12. Asa resuit of the receipts under the timber 
stumpage contracts, the Company had a profit, for 
income tax purposes, for the period from January 
1, 1932 to December 31, 1936 [74] aggregating a 
total of $10,007.86, but its total deficit at December 
31, 1936 was $165,846.69. 

13. The timber stumpage contracts did not con- 
template that the Company itself would engage in 
any operations, and the Company did not in fact 
do so. The contracts were in substance simply a 
license to an operating timber company to cut tim- 
ber from an isolated section of the Company’s prop- 
erties under an agreement to pay for the timber so 
cut. The land from which the timber was cut was 
rendered substantially valueless and the operation 
amounted in essence to a liquidation of the property 
from which the timber was cut. 

14. With the exception of the supplemental 
agreement dated January 17, 1986 which related 
to the same property covered by the earlier agree- 
ment of April 23, 1929, the stumpage agreements 
were not negotiated during the period involved in 
this action and the Company’s only activity in re- 
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lation to said contracts was the receipt of the 
moneys payable thereunder and the pavment of 
its shave of the expenses of the talley man. 

15. The dates of the filmg by the Company of 
its returns under the capital stock tax law and of 
the payment of the tax thereunder and the amount 
of the tax so paid are as follows: 


Year ending June 30 Date Return Filed Amount of 
and Tax Paid Tax Paid 
1933 PAMMCUIS Ut, Oboe. c...-:0ceeees Be cee $1250 
1934 ZENIT EST 5 71S 5 2 Sa peer $25 
1935 Able 0) 0350s nee ee $24 
1936 memroniber 1S 1956 222. $1000 


16. The Company filed claims for refund for 
the capital stock taxes paid for the taxable periods 
ended June 30, 1933, 1934, 1935 and 1936, together 
Nii eLeciamonm eA ost 26, 193%, onthe seroma 
that the Company had not carried on or done busi- 
ness [75] during any of the taxable years in ques- 
tion and that, accordingly, it was not subject to 
the capital stock tax. 

17. By registered letter dated and mailed Janu- 
ary 26, 1938, the Commissioner of Internal Reve- 
nue notified the Company of the rejection of its 
claims for refund of the 1933, 1934, 1935 and 1936 
capital stock taxes and interest. 

18. ‘This action was timely commenced by the 
Company on November 30, 1939 for recovery of the 
capital stock taxes paid for the taxable periods 
ended Jine 30, 1933, 1934, 1935 and 1936, together 
with interest. The action is based upon the same 
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grounds as those set forth in the claims for re- 
fund. 

19. The Company has not received by way of 
cash or in the form of any credit the amount of cap- 
ital stock taxes paid for the taxable periods ended 
June 30, 1983, 1934, 1935 and 1936, or any part 
thereof, and the Commissioner of Internal Reve- 
nue has at all times retained the amount of said 
taxes and all thereof. 


Conclusions of Law 

1. A corporation such as the plaintiff, which has 
reduced its activities to the ownership and holding 
of property, the distribution of its avails, and do- 
ing only such acts as are necessary to the mainte- 
nauce of its corporate existence, and the private 
management of its purely internal affairs, is not 
carrying on or doing business within the meaning 
of Section 215(a) of the National Industrial Re- 
covery Aci, Section 701(a) of the Revenue Act of 
1934, or Section 105(a) of the Revenue Act of 1935, 
“capital stock tax law’. 

2. The lability of the plaintiff for capital stock 
taxes must be decided by the purpose for which the 
corporate [76] organization was maintained, and, 
where, as in the present case, there was no intent 
during the taxable period in question or for manv 
years prior to such period to carry on any active 
enterprise and the sole purpose of the corporation 
was to hold its timber lands and effect a sale of the 
whole thereof as soon as a fair price could he ob- 
tained, the proceeds to be distributed to stockhold- 


commonly known as the 
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ers, and there was no purpose or activity which con- 
stituted efforts or the use of capital in the pursuit 
of gain and profit, the plaintiff was not carrying 
on or doing business within the terms of said *‘ capi- 
tal stock tax lame = 

5. At no time during the period from July 1, 
1932 to June 30, 1936 did the plaintiff carry on or 
do business in such manner as to subject it to the 
said capital stock tax. The capital stock taxes paid 
by the plaintiff in respect of the period from July 
1, 1952 to June 30, 1936 were collected from it and 
retained erroneously and without authority of law 
and contrary to the laws of the United States re- 
lating to Internal Revenue. Plaintiff having taken 
all proper steps for the refund thereof is entitled 
to the repayment of the aggregate amount of such 
taxes, together with interest, as provided by law. 


Direction for Entry of Judgment 
The Clerk is hereby directed to enter judgment 
in the following form forthwith wpon receipt by 
him of this direction: 


“[Title of District Court and Cause. ] 
JUDGMENT 


The above entitled action came on regularly for 
trial before the above entitled court, the Honorable 
Harold Louderback presiding, without a jury, on 
February 6, 1941, and the above named plaintiff 
and the above named defendant appeared by their 
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respective counsel. Oral and documentary evidence 
on behalf of the respective parties was introduced 
and the cause was duly submitted to the Court for 
decision and judgment upon written briefs [77] 
filed by the respective parties. The court has fully 
considered the matter and has made and filed its 
Findings of Fact, Conclusions of Law and Direc- 
tion for Entry of Judgment. 

Now, Therefore, It Is Hereby Ordered, Adjudged 
and Decreed that plaintiff have and recover of and 
from defendant the total sum of $2,299.00, with in- 
terest on the respective amounts making up the said 
total sum at the rate of 6% per annum from the 
respective dates of payment thereof as set forth 
in the complaint to the date hereof, in the amount 
of $909.52, and together with interest on said total 
sum at the rate of 6% per annum from the date 
hereof to such date as the Commissioner of Internal 
Revenue may determine in accordance with the pro- 
visions of subsection (b) of Section 177 as amended 
of the Judicial Code (U. 8. C., Title 28, section 284 
(b)), and for its costs of suit herein incurred in 
the sum of $10.00. 


Dated this 13th day of August, 1941. 
HAROLD LOUDERBACK, 
Judge of the above entitled 
Court”’ 


Dated this 18th day of August, 1941. 
HAROLD LOUDERBACK, 
Judge of the above entitled 
Court. 
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Approved as to form as provided in Rule 22. 


Assistant United States At- 
torney. Attorneys for De- 
fendant. 

A. CRAWFORD GREENE, 
HENRY D. COSTIGAN, 
ROBERT MINGE BROWN, 
McCUTCHEN, OLNEY, MAN- 
NON & GREENE, 
Attorneys for Plaintiff. [78] 


Service and receipt of a copy of the foregoing 
Findings of Fact, Conclusions of Law and Direc- 
tion for Entry of Judgment aie hereby admitted 
this 5th day of August, 1941. 

FRANK J. HENNESSY, 
United States Attorney. 
By Sith B. PALE eS, 
Assistant United States At- 
torney. Attorneys for De- 
fendant. 


Filed Aug. 18, 1941. [79] 
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In the District Court of the United States in and 
for the Northern District of California, South- 
ern Division. 

No. 21438-L 


WESTERN SHORE LUMBER COMPANY, a 
corporation, 
Je vinmea 
wi 


UNITED STATES OF AMERICA, 
Defendant. 


JUDGMENT 


The above entitled action came on regularly for 
trial before the above entitled court, the Honorable 
Harold Louderback presiding, without a Jury, on 
February 6, 1941, and the above named plaintiff 
and the above named defendant appeared by their 
respective counsels. Oral and documentary evidence 
on behalf of the respective parties was introduced 
and the cause was duly submitted to the Court for 
decision and judgment upon written bricts filed by 
the respective parties. The Court has fully con- 
sidered the matter and has made and filed its Find- 
ings of Fact, Conclusions of Law and Direction for 
Iintry of Judgment. 

Now, Therefore, It Is Hereby Ordered, Adjudged 
and Deereed that plaintiff have and recover of and 
from defendant the total [80] sum of $2,299.00, 
with interest on the respective amounts making up 
the said total sum at the rate of 6% per annum 
from the respective dates of payment thereof as set 
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forth in the complaint to the date hereof, in the 
amount of $909.52, together with interest on said 
total sum at the rate of 6% per annum from the 
date hereof to such date as the Commissioner of 
Internal Revenue mav determine in accordance with 
the provisions of subsection (b) of Section 177 
as amended of the Judicial Code (U.S. C., Title 28, 
section 284 (b)), and for its costs of suit herein in- 
curred in the sum of $10.00. 


Dated this 15th day of August, 1941. 
HAROLD LOUDERBACK, 
Judge of the above entitled 
Court. 


[Endorsed]: Filed Aug. 18, 1941. [81] 


[‘Uitle of District Court and Cause. ] 
NOTICE OF APPEAL 


Now comes the defendant, The United States of 
America, appearing by Frank J. Hennessy, United 
States Attorney for the Northern District of Cali- 
fornia, and hereby appeals from the judgment en- 
tered against it in the above-entitled case on or 
about August 13, 1941. 


Dated: Nov. 12, 1941. 
FRANK J. HENNESSY, 
United States Attorney. 
PSROR Bb. PHIMTIPS, 
Assistant United States At- 
torney. 
[Endorsed]: Filed Nov. 12, 1941. [82] 
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[Title of District Court and Cause. ] 
DESIGNATION OF RECORD ON APPEAL 


The defendant above named, having taken an 
appeal from the judgment entered herein by the 
United States District Court to the United States 
Circuit Court of Appeals for the Ninth Circuit, 
hereby designates the entire record and proceed- 
ings for inclusion in the record on appeal. 

FRANK J. HENNESSY, 
United States Attorney. 


[Endorsed]: Filed Aug. 29, 1942. [82A] 


[Title of District Court and Cause. ] 


ORDER FOR TRANSMITTAL OF EXHIBITS 
TO THE CLERK OF UNITED STATES 
CIRCUIT COURT OF APPEALS 


Upon motion of the United States of America, 
appearing by Frank J. Hennessy, United States At- 
torney for the Northern District of California, the 
Clerk of the District Court is hereby ordered to 
transmit to the Clerk of the United States Cireuit 
Court of Appeals for the Ninth Circuit, all exhibits 
introduced in evidence upon the trial of the above 
entitled case, for use in the prosecution of the ap- 
peal taken to the United States Circuit Court of 
Appeals for the Ninth Circuit. 

Bebe SURE, 
United States District Judge. 


[Endorsed]: Filed Aug. 25, 1942. [82B] 
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[Title of District Court and Cause. ] 


ORDER EXTENDING TIME WITHIN WHICH 
TO DOCKET THE RECORD ON APPEAL 


it Is Hereby Ordered that the defendant herein 
may have to and including January 21, 1942, within 
which to docket its record on appeal in the above- 
entitled case. 


Dated: Dec. 2, 1941. 
A, Ito se Ouiud;, 
United States District Judge. 


[Kndorsed]: Filed Dee. 2, 1941. [83] 


[Title of District Court and Cause.] 


ORDER EXTENDING TIME WITHIN WHICH 
TO DOCKET THE RECORD ON APPEAL 


It Is Hereby Ordered that the defendant herein 
may have to and including March 2, 1942, within 
which to docket its record on appeal in the above- 
entitled case. 


Dated: January 21, 1942. 
CURTIS D: WhbBbuUR: 
United States Cireuit Judge. 


[Endorsed]: Filed Jan. 21, 1942. [84] 
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[Title of Circuit Court of Appeals and Cause. ] 


ORDER EXTENDING TIME WITHIN WHICH 
TO DOCKET THE RECORD ON APPHAL 


It Is Hereby Ordered that the defendant herein 
may have to and ineluding April 2, 1942 within 
which to docket its record on appeal in the above 
Clinadiedl ease, 

Dated: March 3, 1942. 

FRANCIS A. GARRECHT, 
United States Circuit Judge. 


[Endorsed]: Filed Mar. 3, 1942. [85] 


[Title of Circuit Court of Appeals and Cause.] 


ORDER EXTENDING TIME WITHIN WHICH 
TO DOCKET THE RECORD ON APPEAL 


It Is Hereby Ordered that the defendant herein 
may have to and including May 2, 1942 within which 
to docket its record on appeal in the above entitled 
cause. 


Dated: Apfil 2, 1942. 
FRANCIS A. GARRECHT, 
United States Cireuit Judge 


[Endorsed]: Filed Apr. 2, 1942. [86] 
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[Title of District Court and Cause. ] 


ORDER EXTENDING TIME WITHIN WHICH 
TO DOCKET THE RECORD ON APPEAL 


It Is Hereby Ordered that the defendant herein 
may have to and including June 2, 1942, within 
which to docket its record on appeal in the above- 
entitled cause. 

Dated: April 28, 1942. 

CURTIS D. WILBUR, 
United States Circuit Judge. 


[Endorsed]: Filed Apr. 29, 1942. [87] 


[Title of Circuit Court of Appeals and Cause. ] 


ORDER EXTENDING TIME WITHIN WHICH 
TO DOCKET THE RECORD ON APPEAL 


It Is Hereby Ordered that the defendant herein 
may have to and including July 2, 1942, within 
which to docket its record on appeal in the above- 
entitled case. 


Dated: May, 1942. 
CURTIS D. WILBUR, 
United States Circuit Judge. 


{ Endorsed]: Filed June 2, 1942. [88] 
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[Title of Circuit Court of Appeals and Cause. ] 


ORDER EXTENDING TIME WITHIN WHICH 
TO DOCKET THE RECORD ON APPEAL 


It Is Hereby Ordered that the defendant herein 
may have to and including August 3, 1942 within 
which to docket its record on appeal in the above- 
entitled case. 


Dated: July 3, 1942. 
FRANCIS A. GARRECHT, 
United States Ciraut Judge. 


[Endorsed]: Filed Jul. 18, 1942. [89] 


[Title of Circuit Comt of Appeals and Cause.] 


ORDER EXTENDING TIME WITHIN WHICH 
TO DOCKET THE RECORD ON APPEAL 


It Is Hereby Ordered that the defendant herein 
may have to and including August 26, 1942 within 
which to docket its record on appeal in the above- 
entitled case. 


Dated: August 13, 1942. 
FRANCIS A. GARRECHT, 
United States Circuit Judge. 


[Kndorsed]: Filed Aug. 13, 1942. [90] 
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[Title of Circuit Court of Appeals and Cause. ] 


ORDER EXTENDING TIME WITHIN WHICH 
TO DOCKET THE RECORD ON APPEAL 


It Is Hereby Ordered that the defendant herein 
may have to and including September 10, 1942 
within which to docket its record on appeal in the 
above-entitled case. 


Dated: August 26, 1942. 
WILLIAM DENMAN, 
United States Cireuit Judge. 


[ Endorsed]: Filed Aug. 26, 1942. [91] 


CHRTIFICATHE OF CLERK TO TRANSCRIPT 
OF RECORD ON APPEAL 


District Court of the United States 
Northern District of California 


J, Walter B, Maling, Clerk of the District Court 
of the United States, for the Northern District of 
California, do hereby certify that the foregoing 91 
pages, numbered from 1 to 91, inclusive, which to- 
gether with 1 Volume of the Reporter’s Transcript, 
contain a full, true, and correct transcript of the 
records and proceedings in the case of Western 
Shore Lumber Company, a Corp., Plaintiff, vs. 
United States of America, Defendant, No. 21438-L, 
as the same now remain on file and of record in my 
office. 
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I further certify that the cost of preparing and 
eertifving the foregoing transcript of record on ap- 
peal is the sum of ten-dollars and ten-cents ($10.10) 
and that the said amount has been paid to me by the 
Attorney for the appellant herein. 

In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court at 
San Francisco, California, this 10th day of Sep- 
tember, A. D. 1942. 

[Seal] WALTER B. MALING, 

Clerk. 
WM. J. CROSBY, 
Deputy Clerk. 


[Title of District Court and Cause. ] 
TESTIMONY 

Thursday, February 6, 1941 

Before: Hon. Harold Louderback, 
Judge. 

COUNSEL APPEARING: 

Hee knbaknines 
Messrs. McCutchen, Olney, Mannon & Greene, 


By Robert Minge Brown, Esq., 
Owen Jameson, Esq. 


For Defendant: 
Miss Esther B. Phillips, 
Assistant U.S. Atty. 
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Mr. Brown: If your Honor please, this is a suit 
by Western Shore Lumber Company, a California 
corporation, to recover approximately $2300 of 
capital stock tax paid for the years between July 
1, 1932 and June 30, 1936, inclusive. 

These taxes were paid under the provisions of 
the applicable sections of the Internal Revenue 
Statutes, which were Section 215A of the National 
Industrial Recovery Act of 1923, Section 701A 
of the Revenue Act of 1934, and Section 105A of 
the Revenue Act of 1935. The provisions of each of 
those Acts are similar as to the imposition of a 
tax upon corporations relative to the carrying on of 
business. The tax was increased in the last Revenue 
Act from $1 per thousand to $1.40, but the other 
provisions are similar. It is the position of the plain- 
tiff that it was [1*] not at any time during these 
years calrying on or doing business, it was a lumber 
eompany holding its assets for liquidation. Its assets 
consisted of some timber lands in Santa Cruz and 
San Mateo Counties. It made no investments during 
that period. It bought and sold no assets during the 
period, except some timber sold under timber cut- 
ting contracts; it carried on no business of any 
kind. We have two witnesses, one the President of 
the Company, who has been connected with the 
company during all of the years material in ques- 
tion, and for many vears prior thereto, and the 
secretary of the company, who has taken over those 


*Page numbering appearing at top of page of original Reporter’s 
Transcript. 


Western Shore Lumber Company 131 


duties recently, but his predecessor is not available. 
I do not know whether Miss Phillips wishes to make 
a statement. 

Miss Phillips: Just briefly. Counsel has stated 
the issues. It is a suit for refund of a capital stock 
tax for four years, and the issue is whether the 
plaintiff company was doing or carrying on busi- 
ness during the years in question. 

Originally, the plaintiff filed its eapital stock tax 
return and paid the tax, and subsequently filed a 
claim for refund on the theory that it was not doing 
business. The jurisdictional requirements have been 
met, that is, the claim for refund has been filed 
for the years in question. The issue in the case is 
exactly the same as presented in the claim for 
refund. There are no jurisdictional defects in the 
case. 

The Court: The question is as to whether they 
were doing business during those years? 

Miss Philips: As defined under the statute, 
whether they were carrying on and doing business 
and remained within the purview of the Capital 
Stock Tax Statute. 

Mr. Brown: I will call Myr. Wood. [2] 


PERCY A. WOOD, 
Called for the Plaintiff; Sworn. 


Mr. Brown: Q. What is your name? 
A. Perey A. Wood. 
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(Testimony of Perey A. Wood.) 

Q. By whom are you now employed? 

A. By the Wells Fargo Bank & Union Trust 
Company. 

Q. How long have you been in the employ of 
that bank, approximately ? A. Since 1917. 

Q. Are you an officer of the Western Shore 
Lumber Company, the plaintiff in this case? 

A. IT am the President of the Western Shore 
Lumber Company. 

Q. When were you elected president of the 
company ? A. J think in February, 1936. 
Who was vour predecessor in office? 
Timothy Hopkins. 

Is Mr. Hopkins now living? 

Timothy Hopkins died January 1, 1936. 
Are you a director of the company? 

Yes. 

When were you elected a director? 

I think in February of 1925. 

Have you been continuously a director since 
that time? eel have: 

Q. How long had Myr. Hopkins served as Presi- 
dent of the Company? 

A. I cannot answer that definitely, but for many, 
many years prior to the time that I became con- 
nected with the company, and all the time during the 
time [ was a director up to the time of his death. 

Q. What oecasion did you have to consult with 
Mr. Hopkins regarding the affairs of the Western 
Shore Lumber Company ? 


CPOPOoOPOopPre 
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A. J became a director of the Felton Company mm 
1925, and the Felton Company was a stockholder 
of the Western Shore Lumber Company; they also 
had certain stock in the Western Shore Lumber 
Company, and [8] from that time I became asso- 
ciated on behalf of the Felton Company with the 
Western Shore Lumber Company. 

Q. What was vour connection with the Felton 
Company ? 

AL lavreeamedirector au ual time, 

Q. On whose behalf were you elected a director? 

A. J was elected a director to fill the place of 
Timothy Hopkins, who had resigned as a director 
of the Felton Company. 

Q. In the course of your employment by the 
bank did you have any occasion to watch the pro- 
gress of the Western Shore Lumber Company ? 

A. Yes. As a matter of fact, I conferred, when 
there was any reason to confer, with Mr. Hopkins, 
or he conferred with me relative to the Western 
Shore Lumber Company and its property. 

Q. Were there any trusts in the bank which 
held stock in the Western Shore Lumber Company ? 

A. Yes, two. 

Q. Which trusts are those? 

A. There is the Timothy Hopkins Trust, and 
another trust, and then there is the trust of Mrs. 
Kate Felton Elkins, which owns a majority of the 
stock in the Felton Company. 
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Q. When was the Hopkins trust established ? 

A. March, 1934, 

Q. How many shares of stock in the Western 
Shore Lumber Company did the Hopkins trust 
own ? A. 4551 shares. 

Q. When was the Elkins trust established? 

A. In January, I think, of 1925. 

@. How many shares did it own? 

A. The Felton Company held 1914 shares which 
it owned outright, and had 1275 shares which it 
held as pledgee. 

Q. What connection do you have with the ad- 
ministration of those trusts? 

A. They are directly under my supervision. 

@. What kind of supervision did Mr. Hopkins 
exercise over the [4] affairs of the company prior 
to his death? 

A. Well, as a matter of fact, there was not a 
ereat deal of supervision necessary. The company 
owned a little over thirteen thousand acres of tim- 
ber land in San Mateo and Santa Cruz Counties, 
which it had owned for many, many years. AS a 
matter of fact, there was hope of selling the prop- 
erty as a whole; we had no intention of selling it 
by part and parcel, and would hke to liquidate 
the entire company, so there was very little super- 
vision in connection with it. 

Q. How frequently would you say that you com- 
municated with Mr. Hopkins regarding the affairs 
of the company ? 
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A. I would say not more than probably twice a 
year. 

Q. What were the activities of the company 
when you became a director? 

eV eleaiilenachivinies Ol ihe ColMpany were 
merely holding the title to the timberland. The 
company had no activities. 

Q. Was the timberland the sole assets of the 
company ? 

A. The timberland, on which there were a few 
shacks, I think on what is known as Section 11, 
and they had a bank aecount. 

Q. Do you have any idea how much was de- 
posited in the bank account? 

A. I have not the least idea at the present time. 

Q. What kind of timber was on the land owned 
by the company? 

A. Mostly redwood, and what is now termed 
fir—the predominant timber was redwood. 

Q. What was the company source of income 
prmor to 19e22 

A. As I remember, the company practically had 
no income; it was very, very small, as a matter of 
TRIG 

Q. How did the company pay taxes on its prop- 
erty during that period? 

A. It levied assessments on its stockholders. 

Q. Did the company have any indebtedness prior 
to 1932? 

A. It had an indebtedness to its stockholders 
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for money which was [5] advanced by the stock- 
holders with which to pay the taxes. 

Q. Has that indebtedness been paid off? 

A. It is now all paid, yes. 

Q. Do you have any idea what that indebtedness 
amounted to as of say, July 1, 1932? 

Miss. Phillips: Do not the books show the exact 
details on this? 

Mr. Brown: Yes, they will. I merely wanted to 
show for what purpose this indebtedness was in- 
curred, and whether or not it was a specific amount. 

A. I could not answer what the indebtedness was 
in 1932. When Mr. Hopkins died, on January 1, 
1936, it was ¢44,000, and since 1936 it has all been 
paid off. 

Q. When vou became a director of the company 
was it engaged in any lumber operations? 

A. No. 

@. During the time you have been a director 
has there been any discussion of timber operations 
on behalf of the company ? 

A. No, it has never been the intent or purpose 
of the company to carry on lumber operations in 
eI eN 

@. During the period prior to 1932 were there 
any negotiations looking toward the sale of the 
property ? 

A. Yes, there were negotiations with a firm I 
believe from Indianapolis, the name of which I have 
forgotten at the moment, and in fact the sale was 
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almost consummated, the contract was almost com- 
pleted, when a flood went through the part of the 
country where the firm operated in the Middle 
West, and wiped the company out, and that was 
the end of the negotiations. 

Q. Has the company been willing to sell this 
property piecemeal? A. No. 

Q. Why has the company been unwilling to sell 
it piecemeal? [6] 

A. Because it is a very large body of timber, 
13,000 acres, between Pescadero and Butano, just 
to the north of the California Big Basin. Mr. 
Hopkins and the directors have thought many years, 
they hoped it would be a part of the Big Basin 
Park, and it was the hope of the directors and also 
some of the residuary beneficiaries under the trust, 
like Stanford University, that the property could 
be sold to the State of California, or to San Mateo 
County. 

Q. Did the company sell any of its real estate 
during the period from July 1, 1932 to June 30, 
1936? A. No. 

Q. What did vou sell during that period? 

A. Well, we sold some timber, as a mater of fact, 
on certain isolated sections, which were not con- 
nected with the main body of the property. 

Q. How was that property sold? 

A. It was sold under a regular timber contract 
to the Santa Cruz Lumber Company. 
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Q. You say a regular lumber contract, what do 
you mean? 

A. I mean there was a contract made with the 
Santa Cruz Lumber Company, permitting them to 
cut timber at so much per thousand. 

The Court: @. In other words, you designated 
an area in which they had the right to cut timber, 
and they paid you so much a thousand feet for what 
they actually eut down and took away? 

A. That is correct. 

Mr. Brown: @. Mr. Wood, I show you a con- 
tract dated March 10, 1930, between the Western 
Shore Lumber Company and the Santa Cruz Lum- 
ber Company, and a supplemental agreement dated 
January 17, 1936, between the same companies. Are 
those the contracts to which you refer? 

A. They are. 

Ma. Brown: I would like to introduce these con- 
tracts in evidence. 

The Court: Axe there two contracts? [7] 

My. Brown: Yes, one is the original contract 
and the other is a supplemental contract. 

The Court: The original contract will be marked 
* Plaintiff’s Exhibit 1,” and the supplemental con- 
tract will be marked ‘‘ Plaintiff’s Exhibit 2.’’ 

Mr. Brown: We would like to withdraw the 
originals upon substitution of photostats of the 
originals. 

The Court: There is no objection on the part 
of defendant? 
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Miss Phillips: No objection. 
The Court: That may be done. 
(The documents were marked, respectively, 
Plaintiff’s Exhibits 1 and 2.) 


{ Plaintiff’s Exhibits Nos. 1 and 2 are set out 
at pages 188 and 204 respectively of this 
printed record. ] 


Mr. Brown: Q. Has the company made any in- 
vestments during that period from July 1, 1932 
to June 30, 1936? 

A. Well, not what I would call investments. We 
bought supplies for letters that had to be written. 

Q. You have not invested any money with a 
view of earning income from it? eu IG, 

Q. What did you do with the money received 
from these timber contracts? 

A. The receipts from the timber contracts were 
largely used to pay taxes. 

@. Was there any balance left over after the 
payment of taxes? 

A. Yes, that balance was carried over; rather 
than levy assessments to pay taxes on the stock- 
holders, we carried the balance over to pay taxes. 

Q. Has there been any distribution to share- 
holders from the proceeds of these timber contracts ? 

A. I would not say from the proceeds of these 
timber contracts, no. 

Q. What provision was made under these timber 
contracts for verifying the sums payable to the 
company ? 
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A. Well, we employed [8] a Mr. A. Stoodely, 
of Santa Cruz, who was a very competent timber 
man, as a matter of fact, to check the operations of 
the Santa Cruz Lumber Company, to see that we 
got the right amount that was coming to us. 

Q. Do vou know what kind of a check he made 
on the cutting operations? 

A. Yes, Mr. Stoodely first checked their in- 
ventory before they started cutting, and then he 
made out what we would call a tally, as the lumber 
went through, and they would check the inventory 
against it, and that is the way the checks were 
made. 

Q. What was Mr. Stoodley’s salary? 

A. Mr. Stoodley received $25 a month. 

Q. Did the company exercise any other super- 
vision over the timber cutting operations? 

A. None at all. 

Q. Was there any connection between the West- 
ern Shore Lumber Company and the Santa Cruz 
Lumber Company ? 

A. Except as to the matter of the contract for 
the cutting of timber, that is all. There is no stock 
ownership or anything of that kind. 

Q. How has that company safeguarded the prop- 
erty during the period to June 30, 1936? 

A. For some vears, aS a matter of fact, we had a 
man there named Mi. Bennett, who was an elderly 
gentleman, who lived on Section 11; he was simply 
a caretaker, who tried to look out for fires, for the 
reason at that time the fire patrol was not put 
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in the necessary outlying places, so fires were readily 
discovered, so Mr. Bennett was simply looking out 
for fires and seeing that the trails were kept up. 

Q. Was he employed when you became a director 
of the company ? A. Yes. 

Q. When did he resign? 

A. I think he resigned in 1937. 

Q. He was emploved all the period from July 
ipe1932 tordame 30; [9] A936 7 A. Yes. 

Q. What was his compensation ? 

A. He received $125 a month as salary and $25 
a month as an allowance for his horse. 

Q. Did the company have any other employes 
during the period from July 1, 1932 to June 30, 
1936? 

A. Well, we had My. Stoodely to check the tim- 
ber, and tally it, and Mr, Bennett, who was the 
watchman down there, and of course the Secretary 
of the company here in San Francisco. 

Q. What were the duties of the Secretary? 

A. The duties of the Secretary are merely to 
keep the books and attend the meetings of the 
board of directors, and write up the minutes. 

Q. What was the compensation of the Secretary, 
approximately ? 

A. I think the compensation of the Secretary 
was $25 a month. 

Q. Was Mr. Hopkins paid any compensation ? 

A. No. 

@. Has the dissolution of the Western Shore 
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Lumber Company ever been discussed at any of the 
meetings of the Board of Directors which you 
attended ? 

A. No, we had never discussed the question of 
dissolution, but we have discussed many times the 
question of what progress we could make toward 
liquidation of the company. 

Q. Has it been the practice of the company to 
refer all matters of importance to the board of 
directors ? iN NOES 

Q. Have you attended all meetings of the board 
of directors? 

A. To the best of my recollection I have at- 
tended all meetings; in fact, our meetings are very 
infrequent. 

@. Are you familiar with the minutes of the 
meetings of the board of directors? A. Yes. 

My. Brown: [am asking him the question about 
the minutes, because there is no one else that knows 
about them. We will introduce the books by the 
Secretary of the company, but he was not [10] 
secretary at that time. 

Q. In your opinion do the minutes recorded in 
the book ot minutes reflect all actions taken by 
the board of directors ? WN MEGS. 

Q. Were there any meetings of stockholders dur- 
ing the period from July 1, 1932 te June 30, 1936? 

A. I think there were one or two meetings of 
stockholders,—I could not say definitely—simply 
for election of directors and officers. 
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Q. Apart from the receipt of income under the 
contracts you have previously mentioned, did the 
company have any source of mcome during the 
‘period from July 1, 1932 to June 30, 1936? 

A. Not in the sense of income—no_ other 
income from any other source except possibly it 
might have sold a few steel cables for junk—that 
was out on Section 11—it was a very small item. 
As a matter of fact, it only amounted to a few 
hundred dollars. 

Q. You mentioned the company had some cash 
on deposit. Did it receive any interest on that cash? 

A, <A portion of that was deposited in a savings 
account, on which it received interest. 

@. Did vou invest any of those funds in any 
securities or bonds? A. No. 

The Court: Did that income of the company 
go on during the entire four years? Ponies: 

Q. During all of that period it was going on? 

Hee es, that veatieht. 

Mr. Brown: I believe that is all. 


Cross Examination 

Miss Phillips: Q. Mr. Wood, the Western 
Shore Lumber Company was organized about the 
close of 1905, was it not? 

A. I think that is correct. 

@. And during that time, or at the start of its 
eareer it [11] acquired timber lands both in Santa 
Cruz and San Mateo Counties? A. BY es. 


144 United States of America vs. 


(Testimony of Perey A. Wood.) 

@. The acreage was approximately 13,000 in San 
Mateo County, and 550 in Santa Cruz County? 

A. That is approximately correct. 

Q. And approximately 480 acres were sold of 
the Santa Cruz acreage in 1920, isn’t that right? 

A. I don’t remember. 

Q. Would it be possible to ascertain that? I 
would like to have the exact acreage of the com- 
pany at the start and then whatever sales have been 
made, so as to know exactly what its acreage was. 

A. You mean the acreage as of today? 

Ga ves, 

A. I can give you fairly accurately, I think—I 
won't say that this is absolutely accurate to the 
acre, but it is approximately 13,239 acres. 

Q. Won't vou look up your records for 1920 and 
ascertain if this is not true, the company sold 480 
acres for £38,400, at the rate of $80 per acre? 

A. The records that I have would not show that. 
I weuld have to look at the records of the company. 

Q. The books of the company would show that? 

A. Mr. Nelson, the Secretary, has the books of 
the company. Nothing has been sold that I know 
of since [ became a director in 1925. 

Q. I am asking you as to the fact; surely you 
can find that out? 

A. The books will show that. 

Q. Do vou know under what circumstances the 
company acquired this land in 1905? 

A. Well, I can give you what IL understood to 
be the theory of their acquiring it. 
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q. I would like to have more definite informa- 
tion that what vou understand or think. How did 
this company acquire, at the start of its career in 
1905, over 13,000 acres of timber land? Was it a 
gift? 

A. No. I can tell you the historical background 
of it, I mean to the best of my knowledge as I 
have it. [12] 

Q. Do your books show? Was it a purchase? 

A. Yes, the property was actually purchased. 

Q. It was actually purchased? A. Yes. 

Q. The articles of incorporation which are at- 
tached to the complaint show who were the stock- 
holders and how they started the actual purchase 
of this land? 

A. The actuai purchase of the property. 

@. Did they ever build a mill? 

A. Oh, sometime prior to—I don’t know when, 
but they did build a shingle mill on what is known 
as Section 11; they operated, as I understand it, 
about thirty days, and it was then discontinued. 

®. That was in 1920, was it not? 

A. No, that must have been prior to 1920. 

Miss Phillips: IL am afraid the witness does 
not know enough about it. Is there anybody here 
that can give exact answers? I mean there is no 
use wasting time with this witness on that. 

Mr. Brown: The period prior to 1920, I am 
not sure whether it is materia] to the question of 
whether they were doing business in 1982. 
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Miss Phillips: Oh, yes. 

Mr. Brown: This company was run by its Pres- 
ident, Mr. Hopkins, without compensation, and he 
is dead. I believe the witness has testified that he 
had almost complete supervision of the company. 
The Secretary is also dead. Ma. Wood became a 
director in 1925, 

Miss Phillips: That is all right, but the com- 
pany has records. 

Mr. Brown: We will be glad to get the records 
for whatever period you suggest. 

Miss Philips: The question whether a com- 
pany is domg business during any one year does 
not depend exactly on evidence [13] of its activities 
during that year. It is possible to go back into the 

istory of the company for many years. 

Mr. Brown: That is correct. 

Miss Phillips: After all, it is a question of rel- 
evancy and pertinency, and the question of whether 
a particular company is doing business is a ques- 
tion of fact, of what it was organized for and how 
it was carried on during all of its preliminary 
career. 

Mr. Brown: TI think it is also relevant to point 
out that there was a capital stock tax during the 
vears 1922, 1923, 1924 and 1925, and this company 
paid the capital stock tax for those years and filed 
a claim for refund for those vears, and that was 
granted, and the Commissioner paid the plaintiff. 

Miss Phillips: This witness has just testified 
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on direct examination for a period of years they 
cut no timber, made no sales. He has testified that 
in the years 1932 to 1936 they were cutting timber 
and selling it right along during those years. He 
has said in 1925 they were not cutting timber. Of 
course, if they were not centting or selling that is 
a different thing. 

Q. Mr. Wood, do not the books of the company 
show that during the entire history of this ecom- 
pany it has been selling redwood and pine timber? 

A. I do not think so. There is an historical 
background as I know it, I won’t say as I know it, 
but as I understand it. 

Miss Phillips: Let us not have hearsay on this. 
I am not saying the books of the company ought 
to be exeluded because the people who kept them 
are dead. Of course, I have no doubt those books 
of the company were accurately kept. 

Mr. Brown: We would be glad to introduce 
them. I do not think 1920 is material to what hap- 
pened in 1932. [14] 

Miss Philips: Q. The company maintains a 
depletion schedule, does it not? A. Yes. 

Q. And charges in the income tax return year 
to year the amount of redwood and timber taken 
off the land, which to that extent is a depletion of 
eapital? Po beta ise tie ht. 

Q. I want to ask you if it is not a fact that 
during the years 1909 and 1910, during that pe- 
riod, the Western Shore Lumber Company was not 
selling its redwood timber ? 
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A. In 1909 and 1910? 

Q. Yes. Ane ft don t iknow. 

Q. Would you say, Mr. Wood, the redwood and 
pine was of a good quality? 

A. When you mention quality, I would say it 
is, compared with what you would call Northern 
redwood, not of first class quality. The timber, as I 
understand it, in Santa Cruz and San Mateo County 
is sparser and not as thickly grown as it is in 
Kureka, and Humboldt County. 

@. Is it easy of accessibility? 

A. Not particularly. 

Q. Not particularly? A. No. 

@. Isn’t it true that it sold annually redwood 
timber from these lands? 

A. Not annually. The only sales it made are 
the ones represented by these contracts with the 
Santa Cruz Lumber Company. 

@. <A stumpage contract—the sale of standing 
timber, the person buying it to take it out, is that 
correct ? A. Yes. 

Q. A stumpage contract is a sale of standing 
timber ? A. Yes. 

Q. The timber was actually sold and the pro- 
ceeds credited to your company’s operations during 
that year? 

A. The timber, of course, was standing timber, 
which was sold to the Santa Cruz Lumber Com- 
pany, and the Santa Cruz Lumber Company, as a 
hunber company, in its operations cut the timber 
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and manufactured it into lumber. The Western 
Shore Lumber Company had nothing to do [15] 
with the cutting of it, or the manufacture of it. All 
it had to do was to check up the amount that it 
was entitled to on a stumpage basis. 

Q@. Would you be able to say what portion of 
the history of the company since 1905 it has car- 
ried its affairs in the same way as it did from 1932 
to 1936? 

A. I could only tell you what I have been told 
historically. I can tell you from 1925, when I be- 
eame a director, what happened; I mean from 1925 
on the company has done nothing except m con- 
nection with these contracts. 

@. The first contract offered in evidence is 
dated in 1930, and the supplemental contract is 
1936. Now, am I to understand that from 1925 to 
1930 there were other contracts of the same sort? 

A. JI think there mav have possibly been a con- 
tract in 1929. I may be mistaken as to the date 
1929, or 1930, but from 1925 up to that time there 
Bvere TO OLhCM contacts: 

Q. But were there any contracts at all? 


mA. No. 
Q. That is, from 1925 to 1930 there were no 
stumpage contracts? A. No. 


Q. Is that right? 

A. That is correct. 

Q. You did not make any sales of timber during 
that period? J INO 

Q. In 1930 you began selling timber ? 
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On the isolated property. 

Which tract was that? 

i could give you a description from the map. 
Is it described in the contract? 

It is described in the contract. 

Then during the years 1920 to 1925 you are 


Se 


not able to say whether there were any contracts 
or not? 

A. There were not in 1925 up to 19380. 

Q. Now, as to 1920 to 1925, do vou know wheth- 
er there were any contracts then? 

A. I do not know. [16] 

Q. Then take the period between, let us say, 
1905 and 1913, that period in there, would you 
know anything about that? A. No. 

Mr. Brown: Your Honor, I object to these 
questions. I have not understood your Honor to 
rule whether 1912 or 1913, or 1910, or 1929, or 
1920 relevant to this matter. The regulations recog- 
nize that a corporation may have been doing busi- 
ness in the past and nevertheless not be doing busi- 
ness now, 

Miss Phillips: That is quite trne. Counsel and 
T will not have any argument about that. My posi- 
tion is this, here is a company that has been run- 
ning thirty-five years, and if we are to take what 
the witness says on the stand as a fact, in all of 
the time of its history never has it done business. 
The land was bought 35 years ago, and he testified 
it was purchased. It was not a gift. I think I ean 
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show that it has been logged for redwood year after 
year. The witness has just stated that there was 
no coutract, they were holding it, obviously durmg 
that time they were not doing business. 

Mr. Brown: You said they were not doing busi- 
ness? 

Miss Phillips: During the period from 1905 on 
there have been periods in which it has been sell- 
ing timber, at a profit. Under what circumstances 
can we say he is not doing business? 

The Court: I can see where it may be relevant 
TOnirace it Tighteuiroust. 

Miss Phillips: That is what I am trying to do. 

The Court: I think it is competent to show what 
this corporation has been doing and is likely to 
have as a consequence of that. 

Miss Phillips: Q. You have mentioned the 
fact that there were assessments to pay taxes and 
running expenses. Do you know how many assess- 
ments have been levied in the history of the com- 
pany? [17] 

A. In the history of the company ? 

@. Yes. A. No. 

@. I would hke to ask you if you won’t ex- 
amine the books of the company and see if it is 
not true that it had assessments during the years 
1925 and 1929 of 50 cents per share, during the 
year 1927 assessments of 50 cents per share, dur- 
ing the year 1926 65 cents per share, and during 
the year 1928 60 cents per share, and if it is not 
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a fact that those are the only assessments levied 
against the stockholders during the entire history 
of the company. I would like to ask 1f that can be 
checked to ascertain whether that is the fact. 

«A. So far as I know those are correct as to the 
assessments levied between 1925 and up to the 
date of the last one. As to the assessments levied 
prior to 1925 I have not anv knowledge, at all. 

Q. Then the question would be whether or not 
there had been any other assessments other than 
those I named? 

A. There have been no assessments from the 
date of the last one vou mentioned up to the pres- 
ent time, but from 1925 back I do not know. 

Q. My question is whether or not it cannot be 
ascertained whether there were any assessments 
between the year 1905. when it started. and 1925. 
when the first assessment was made? 

®. thnk the books will showthat. 

Q. Has there ever been a resolution of the 
stockholders directing a liquidation of the com- 
pany? A. No. 

Q. Has there been any resolution by the board 
of directors for lquidation ? A: io. 

Q. It % te is it not, that aiwone tifse in is 
history the stockholders made loans to the com- 
pany in proportion to their ownership ? 

%. Whatms @orrect. 

Q. Can vou state at this time when those loans 
were made? [18] 
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A. J think the loans were made prior to 1925. 

Q. And they were made in proportion to their 
stock ownership ? 

A. In proportion to their stock ownership. 

Q. Your books of aecount will show interest 
payments to stockholders during that period? 

A. That is correct. 

Q. And those would be the interest payments 
made to stockholders upon the loans they made? 

A. J think the books will show there was quite 
some period, as a matter of fact, that there was no 
interest paid on the amount advanced by stock- 
holders, but the amount of interest computed on 
those advances, and those were simply added to 
the advances to increase the principle of them. 

@. Was it vour testimony on direct examination 
that those loans have all been paid off? 

A. They have all been paid off since 1938. 

@. You have testified on direct examination that 
there were from time to time some years in which 
there was a surplus which was carried over into 
the balance sheet of the company ? 

A. | would not say a surplus. Let me put it this 
way: Under these contracts with the Santa Cruz 
Lumber Company they made certain payments. 
Those funds were used, as a matter of fact, to pay 
taxes with. Naturally, there would be a_ balance 
carried over from one vear to the other, which 
would be a surplus, a cash balance—there was a 
eash balance carried over because we do not know 
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how long this thing would run or whether the 
property wouid be sold, or when it would be sold, 
so we would have cash on hand to pay taxes with, 
so we would not have to levy more assessments on 
stockholders. 

Q. I aecept your correction of cash balance; it 
is a much more correct term. The cash balance was 
earried over from year to year? 

A. Yes. [19] 

@. You mentioned all of the stockholders have 
been paid back their loans. Were they paid off out 
of this accumulated cash balance? — 

A. They have been paid out of funds received 
from the Santa Cruz Lumber Company, on the con- 
tract made in 1938. 

Q. Was that for a sale of more timber, or a sale 
of land? 

A. The sale of more timber. That was in 19388. 

@. <A stumpage contract, or a similar contract 
as the preceding ones? A. Very similar. 

Q. So that we are to understand, then, that the 
loans of the stockholders have in fact been paid 
out of the accumulated cash balance of money re- 
ceived from the stumpage contract from the sale 
of timber? 

A. I would distinguish between accumulated 
eash balance, because I think, if my recollection 
is right, that our cash balanee was not very much 
at the time we made this contract with the Santa 
Cruz Lumber Company in 1928, and out of pay- 
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ments received under that contract the indebtedness 
has been paid off. 
Q. Have you ever retired any of your stock? 
A. No. 
Q. There are still outstanding how many shares 
of stock? A. 10,000 shares. 
Q. Ata par value of how much? 
A. $100 a share. 


Q. Or $1,000,000? A. Yes. 
Q. Your books will show the extent of accumu- 
lated surplus? ee Ves. 


Q. You mentioned the fact that there was a man 
who was paid as a tally man; your timber man was 
really representing your interest under the con- 
tract? aA. ) Phat is correct. 

Q. To make sure that whatever timber was cut 
you got credit for it, and you got the proper pur- 
chase price? A. Yes. 

Miss Phillips: I think that is all. [20] 


Re-direct Examination 

Mr. Brown: Q. Mr. Wood, Miss Phillips asked 
you about any other timber contracts, and I be- 
lieve vou testified that there may have been a con- 
iraah in 1929, I would like to show you an agree- 
ment dated April 23, 1929, between the Western 
Shore Lumber Company and the Santa Cruz Lum- 
ber Company, and ask you if that is the contract to 
which you referred. 

a hap ise coteect, 

Mr. Brown: Your Honor, this contract is at- 
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tached as an exhibit to the complaint in this ac- 
tion, and I believe that it is satisfactory to Miss 
Phillips to stipulate that the copy so attached is 
a correct copy. 

Miss Phillips: That will be all right, T have no 
objection to that. 

Mr. Brown: @. Apart from the three timber 
contracts which have been introduced in evidence, 
did the company execute any other contracts during 
the period vou were a director up to and including 
June 30, 1936? 

A. ‘To the best of my recollection there was no 
other contract executed. 

@. Do you have any information of how many 
acres of land are covered by these timber contracts? 

A. As a rough estimate, I would say approxi- 
mately 1600 acres of timber, which, as I say, is 
isolated from the large body of timber, which is 
all of one body. 

Q. Can you give a brief description of the phys- 
ical characteristics of that land? 

A. The physical characteristics—as a matter of 
fact the Santa Cruz Lumber Company has a plant, 
a mill on Section 27, in Township 8 South Range 
Oo West, which is, you might say, it is almost in a 
eanyon. This section on which this timber was sold 
is rough, rises very abruptly. it is a side hill, very 
precipitous; that is were the timber was removed 
from by the Santa Cruz Lumber Company. [21] 

Q. Is this body of timber separated from the 
remaining timber in any way? 
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A. Oh, ves, completely isolated from the remain- 
ing body of our timber, what is known as the Pes- 
eadero and Butano timber. 

Q. In your opinion did the sale of this timber 
impair the value of the remaining holdings? 

A. Not in anv way. As a matter of fact there 
Was property between the section we owned that 
had been timbered off by the Santa Cruz Lumber 
Company, and ow main body, that was owned by 
the Spring Valley Water Company, I believe. 

Q. Have you made any effort to sell the main 
body of timber? 

A. Well, not particularly, no, because as a mat- 
ter of fact, as I say, we hope that the State of 
California will take a very large part of the prop- 
erty in connection with the California Redwood 
Basin, or it possibly may be that San Mateo County 
may take what is known as the Pescadero portion 
of the property. 

Q. Have there been any negotiations? 

A. With San Mateo County, yes. 

Q. Have there been any negotiations with the 
State of California? 

A. Myr. Drury, who is Seeretary of the Cali- 
fornia Redwood Association, from time to time has 
been endeavoring to secure an appropriation by 
the State of California with which to buy this 
timber. 

Q. For what period of time? 

A. That has been going on for a considerable 
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number of years, as far back as I can remember, 
1925. Asa matter of fact, the State now has made 
an appropriation to buy another tract of land there, 
which is not owned by the Western Shore Lumber 
Company, but was owned by Timothy Hopkins. 

@. Did those negotiations continue during the 
period you have been affiliated with the company? 

A. That is comvect: 

@. What is your understanding of the purpose 
for which the Western Shore Lumber Company is 
organized? [22] 

Miss Phillips: I am going to ask, your Honor, 
that the witness testify of his own knowledge. 

Mr. Brown: I am asking for his wnderstand- 
ing. 

The Court: What his understanding is is a 
conclusion, and not his knowledge. 

Mr. Brown: I will reframe the question. 

Q. What is your understanding, based upon dis- 
cussions with the Board of Directors of the pur- 
pose for which the company is organized? 

A. The company, if I remember correctly, was 
organized in 1905, by Timothy Hopkins, who was 
then treasurer of the Southern Pacific Railroad, 
and Senator Felton, and several other associates, 
and they thought that the Southern Pacific Rail- 
road Company was going to build a railroad going 
south from San Francisco to Santa Cruz, and I 
assume they thought if the railroad did go through 
the property they would operate this property. In 
fact, the railroad was never built. 
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Q. Was there any discussion of the railroad 
going through during the period you’ were 
a director? A. No, none at all. 

Q. You have referred to some assessments lev- 
ied on the stockholders. Do you know for what 
purpose those assessments were levied ? 

A. The assessments were levied for the purpose 
of paying taxes on the real estate. 

Q. Do vou know for what purpose the indelst- 
edness to which you referred was incurred? 

A. The money which was leaned by the stock- 
holders was also loaned to the company for the 
purpose of paving taxes on the real estate. 

@. Has the company sold any of its acreage 
during the period vou have been a director? 

A. No. 

@. When you refer to timber sales, then you 
refer onlv to the timber contracts that have been 
introduced in evidence? [23] 

a 6(Lhat is eoinmect. 

Q. Have the activities of the company changed 
their character any during the period you have 
been a director? A. I would say no. 

Q@. What differences, if any, were there between 
the manner in which it transacted its business when 
vou became a director and the manner in which 
it transacted it during the year from July 1, 1932 
eto June 30, 1936? A. No difference. 

in. Brown: Wat as all. 
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Recross Examination 

Miss Phillips: Q. You don’t know, yourself, 
when the loans of the stockholders were made, and 
how much? aN, inl 

Q. That would be a matter for the secretary ? 

Ao) Phat is comrecte 

Q. What section did you say the mill of the 
Santa Ciuz Lumber Company was located on? 

A. I think the mill is on Section 27, Township 
S South, Range 3 West. 

Q. Then going back to your understanding as 
to why this company was organized, as I understand 
it, then, it was organized as a business venture, 
that is, the land was purchased with the idea of 
developing it in case the railroad went through: is 
that right? ADS hat ase lit. 

Q. That represented an actual investment of 
capital? A. Yes. 

@. On which the investors hoped to get a busi- 
ness return ? A. That is correct. 

Miss Philips: Wha is all. 


FRANK C. NELSON, 
Called for the Plaintiff; Sworn. 
Mr. Burns: Q. What is your name? 
A. Frank C. Nelson. 
Q. By whom are vou employed? 
A. Iam emploved by Lester, Herrick & Herrick. 
[24] 
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Q. What is the nature of your business? 

A. Certified Public Accountant. 

Q. How long have you been a certified public 
accountant ? A. Since 1925. 

Q. What connection do you have with the West- 
ern Shore Lumber Company ? 

A. Jam secretary of the company. 

Q. When did you become secretary ? 

A. In March, 1937. 

Q. What connection do you have with auditing 
the books of the Western Shore Lumber Company ? 

A. The firm to which I belong make an audit 
annually. 

Q. When did you commence the making of such 
audits ? 

A. In March, 1937, when I was appointed sec- 
retary. 

Q. When you became seeretary were the books 
and records of the company turned over to your 
custody ? A. They were. 

Q. Do you have the original books and records 
which were received by you in your possession in 
court? 

A. Ihave a number of them—not all of them in 
eourt, but I have a great number. 

Q. Which records have you now? 

A. I do not have the capital stock records with 
me, and there are of course a number of papers 
and cancelled checks and bank statements and doc- 
uments of that sort, which I do not have with me. 
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T have a ledger which goes back to 1905; I have a 
eash ledger which goes back to 1933. 

Q. Do you have the records of all of the re- 
ceipts and disbursements during the period from 
July 1, 1932 to June 30, 1936? A. JI do, yes. 

Q. Can vou tell us what the receipts in the year 
from July 1, 1932 to June 30, 1933, were? 

A. Can I look at my records? 

Occ | 

A. From July 1, 1932 to June 30, 1933 the re- 
ceipts consisted of $21,206.70, from a stumpage 
contract of the Santa Cruz Lumber Company, and 
interest on the bank account of $451.44 [25] mak- 
ing a total of $21,658.14. 

Q. What were the disbursements of the com- 
pany durmg that year? 

A. The disbursements during that period were 
taxes of $6024.75, which included property taxes 
of 5998.74. State Franchise Tax of $25, and Fed- 
eval taxes on bank checks was $1.28; interest on 
the loan of stockholders was $4011.05, Trail Mak- 
ing Expense $1650, Secretary and Secretary’s Ex- 
penses #550.70, and some miscellaneous expenses, 
including office rent, accounting service, ete., 
amounting to $364.60. 

(@. Do your records show what was the amount 
of the imdebtedness to stockholders as of July 1], 
1932? 

A. The indebtedness to stockholders on July 1, 
1932 in the aggregate would be $66,850.75. 
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©. Do the records indicate whether the interest 
paid during that year covered priory years? 

A. I would have to check that, Mr. Brown, but 
I can do that in just a moment, I believe. The total 
interest paid during that period was $4,011.05, and 
that would be approximately 6 per cent., which was 
the rate of interest on $66,850.75, so I presume it 
Was one vear’s interest. 

Q. Do vou have the records of the receipts and 
disbursements of the vear from July 1, 1933 to 
June 30, 1934? Bee ces, 1 have. 

@. What were the receipts of the company dur- 
ing that period? 

Am. ‘The vecemis = were $32,372.76) under the 
stumpage contract with the Santa Cruz Lumber 
Company, and interest on the savings account 
$841.56. 

Q. What were the disbursements during that 
period ? 

A. The disbursements during that period were 
repayment of principal of outstanding stockholders’ 
loans of $13,821.89, Interest on loans $56)3.73, Taxes 
$5610.86, an item called ‘‘Train maintenance,’’ in- 
cluding the salary and expense of Mr. Stoodely, [ 
believe, was $1800, expense of secretary $275, and 
miscellaneous expenses including [26] office vent 
ageregated £364.94. 

Q@. What were the receipts during the vear from 
July 1, 1934 to June 30, 19385? 

A. The reccipts were $4625.93 under the Santa 
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Cruz Lumber Company contract, $562.05 interest 
on savings account, and $50 received from salvage 
of equipment on an old shingle mill. 

Q. What were the disbursements during that 
period ? 

A. The disbursements were interest on loans 
£4942.94, taxes $4310.22, Trail maintenance $1800, 
secretary expenses $300, and miscellaneous expenses, 
including office rent in the total amount of $274. 

Q. What were the receipts for the period from 
July 1, 1935 to June 30, 1936? 

A. ‘The receipts were $9404.54, received on the 
Santa Cruz Lumber contract, mterest on savings 
account $165.58, sale of junk of $158.38. 

Q. Do the records indicate what junk is re- 
ferred to? 

A. I ean ascertain in just a moment. It is ma- 
chinery of shingle mill. 

Q. What were the disbursements during that 
year? 

A. The taxes were $4909.05, interest on loans 
#€3086.50, Trail maintenance $1800, and Secretary 
expenses €360, and General expenses of $322. 

@. What was the balance deposited in the sav- 
Ings account on behalf of the company during the 
vear ending June 30, 19383? 

A. On June 30, 1933 the balance in the savings 
account was $33,592.86. 

q. What was that balance for the year June 
50, 19342? 
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A. On June 30, 1934 the balance in the savings 
account was $34,434.42. 

Q. What was it for the year ending June 30, 
1935? 

A. On June 30, 1935 the balance was $34,996.47. 

[27] 

@. And for June 30, 19367 

A. On June 30, 1936 the balance in the savings 
account was $32,162.05. 

Q. Do you have with you the original minute 
books of the corporation ? A. I have not. 

Q. Will vou get them, please? A. Yes. 

@. Do those books contain a complete record 
of all minutes of meetings of the board of directors 
durine the period@irom= July i, 1932 to Jime 30) 
1936? 

A. They are the only records I have. 

@. ‘Those are the official books that were turned 


over to vou? A. Yes. 
Q. Do they contain a record of the stockholders’ 
meetings during that period? A. They do. 


Q. Were there any mectings of stockholders? 

A. From 1933 to 1936? 

Q. From July 1, 1932 to June 30, 1936. 

A. No minutes of any stockholders’ mectings. 

Q. Do those books contain the minutes of the 
meetings of the stockholders prior to that time? 

AS Nes) iley sac 

Q. They are supposed to be the stoekholders’ 
minute books? maw Yes. 


166 United States of America vs. 


(Testimony of Frank C. Nelson.) 

Mr. Brown: I would like to offer these original 
minute books in evidence as Plaintiff's Exhibit 3, 
under a stipulation that when Miss Phillips has had 
an opportunity of verifying the accuraey of the 
minutes as attached to the complaint we may with- 
draw them. 

Miss Philips: That is satisfactory. 

The Court: Maybe you had better put them in 
as Exhibit A for identification. It is not really an 
exhibit, it is not going to be displayed to me. It 
is going to be made available, under the control of 
the Clerk. [28] 

Mr. Brown: Copies of all of these minutes are 
attached to the claims for refund which are at- 
tached to the complaint, which Miss Phillips’ expert 
ean check, and when they are checked we would like 
permission to withdraw them. 

The Court: They will be marked Plaintiff’s Ex- 
hibit A for identification. 

Q@. Do I understand you to say they had no 
meetings from 1933 to 1936, inclusive, of the stock- 
holders? A. Yes: 

Q. No stockholders’ meetings? J MESS. 

(. Flow about the election of directors? 

A. The same directors carried right through. 

@. In other words, there was an election until 
their successors were qualified ? 

a Tl prestimmmerso: 

The Court: Is that correct? 

Mr. Brown: Yes. May it be stipulated that the 
minutes attached to the complaint are correct? 
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Miss Phillips: I have not seen the original min- 
utes, but I am quite satisfied they are, but as long 
as they ave here and filed for identification they 
ean be checked. I think I can feel sure the books 
of the company were properly kept, I am not ques- 
tioning the bookkeeping, but I want merely to check 
them. 

Mr. Brown: You will stipulte unless otherwise 
notified they will be deemed correct? 

Miss Philips: Yes, I think it will be more sat- 
isfactoryv to file a written stipulation. I think that 
is the better way to have it, rather than in more 
or less nebulous form. 

Myr. Brown: All right. That is all with this 
witness. 

Cross Examination 

Miss Phillips: Q. Myr. Nelson, you have stated 
that there [29] were no stockholders’ meetings from 
1932 to 1936. Do you know how many stockholders 
there were? 

A. I have not a list of the stockholders here, 
Miss Phillips, so I could not say. 

Q. It was a company in which the stock was 
closelv held—most of the directors represented most 
of the stockholders? 

A. I believe there are only five or six stock- 
holders, but I would not be sure about that. 

Q. I do not think T got some of your figures for 
the receipts from stumpage contracts. Can vou read 
them back to me again? 


168 United States of America vs. 


(Testimony of Frank C. Nelson.) 

A. Yes, the stumpage contracts in the vear end- 
ing June 30, 1933 were $21,206.70. In the year end- 
ing June 30, 1934, $32,372.78. In the vear ending 
June 30, 1935, $4625.98, and in the year ending 
June 30, 1936, $9404.54. 

Q. Did you say you had the books of the com- 
pany back to 1905? 

A. J have the ledger which goes back to 1905. 

@. You have the ledger? a WES. 

@. Can you state, Mr. Nelson, briefly, whether 
the books show that between 1925 and 1929 there 
were no receipts from timber sales? 

uy 1925 to 19292 

Om Ves: 

Po OnmeAprilez eed ft find aeTeceip: of 10000 
from the Santa Cruz Lumber Company, deposit on 
a certain agreement dated April 23, 1929. The other 
receipts in 1929 clearly consist of interest, collection 
of stockholders’ assessments, and some capital stock 
ieee 

Q. That is all between 1925 and 1929? 

A. Other than the $10,000—vou understand that 
is not an audit, that is a review. 

Q. Now, let us take the earlier period, take the 
period 1920 to 1925. 

A. Here is a cash item designated ‘‘Cal. Timber 
Special Account, $698.89,”’ 

Q. Is that an isolated sale of timber—would you 
take that to [80] be that? T do not understand vour 
reference there. 
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A. J do not understand it, either, but it repre- 
sents three checks received from some small sales. 
That is for what vear? 

That is on January 12, 1920. 

Sales of timber? 

The entry does not recite it. 

$698.89, January 12, 1920, from California 

Timber Company 
A. The full description is ‘‘January 8, Check 


OrOoOre 


it was apparently a small sale? 


Newark Lumber Company, $387.54,"? ‘January 9, 
San Jose Builders Supply Company, $250,’’ and 
“January 12, California Timber Company, $11.35.” 
Here is another item designated California Timber 
Special Account $7.50. 

Q. That is in the same year? 

A. That is in the same year; a similar item for 
$597.73. 

@ Also im 19207 

A. In March, 1920. Here is an item of $2577.90, 
representing a loan from the stockholders. Here is 
another item, Cash, California Timber Company, 
Special Account, $1000, described as May 7, Check 
Newark Lumber Company on account of pickets, 
12,000 pickets at $95 per thousand; a similar item 
designated California Timber Special $75; another 
item June 20, of $83.09; another item, Loan from 
stockholders $872.50; another item, California Tinn- 
ber Company Special $137.84; another item of 
$494.62; another item, California Timber Company, 
Special on August 20, 1145.96; one on October 20 
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of $570.50; one on November 20 of $147; and loans 
of $2617.50. On December 7, 1920, there was an item 
of $15,360 from the State of California, which ap- 
pears to be appled on a charge to the State of 
California for $38,400 for the sale of property 
which is accounted by a journal entry; an item in 
December, 1920, on the California Timber Company 
Special Account, $1192.75, and one of $40 on Jan- 
uary 14, 1921; one of $400 on February 15, 1921; 
and $501.53 in March, 1921. [31] An item of $988.08 
received from H. L. Middleton, Agent, Section 11. 
Another item, Credit to H. L. Middleton, Agent, 
Section 11, $9.08. I would not be sure whether that 
meaus Agent or Agreement. It is abbreviated, 
‘fAct.,’? in both of those last two cases. Another item 
of Credit H. L. Middleton, Agent or Agreement, 
Section 11, that is $113.68. That is described as 
Check Milpitas Lumber Company on Bank of Mil- 
pitas for posts and pickets; cash from the State of 
California $3840 June 15, 1921; $1745 was received 
on loans on July 31, 1921. 

Q. That is to say a stockholders’ loan, o1 does 
it show? 

A. They are all stockholders loans, all described 
as stockholders’ loans. On Julv 31, 1921 there was 
another item of $85.40 on the Middleton item; on 
September 29, 1921 a receipt of $5329.40 on stock- 
holders’ loan. On October 10, 1921, $685.70 on a 
loan from Timothy Hopkins, Stockholder, and on 
November 25, 192i" s2719'90, another lean irom 
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stockholders. On November 12, 1921, $1500 from H. 
L. Middleton, Agent, Section 11; a similarly desig- 
nated item on December 1, 1921, of $137.27. A sim- 
ilar item on January 3, 1922 of $668.76; two other 
items similarly designated, $69.05 and $189.25. On 
Mareh 28, 1922, an item of £39.47 from the State 
Conmpeusation Insurance Fund. On May 4, 1922 
$32.90 from H. L. Middleton. On July 10, 1922, 
$3840 from the State of California. On July 29, 
1922, #1500 option on property from McCutchen, 
Olney, Willard, Mannon & Greene, described as 
Check from San Vicente Lumber Company. On 
September 30, 1922, $1500 credited to option on 
property from Mr. Timothy Hopkins check dated 
September 28, 1922, from San Vicente Lumber 
Company. A similar designated item of option on 
property on October 351, 1922, for $1500, one on 
December 1, 1922, for $1500. That is the last entrv. 
That covers the year 1922. [32] 

Miss Phillips: Your Honor, plaintiff’s complaint 
referred to the fact that during the vears 1923 to 
1928, inclusive, refund claims were filed and for the 
capital stock tax paid tu the Government for that 
period, and they were paid to plaintiff. The only 
purpose of developing this is to show the company 
was actually doing business in these years. The wit- 
ness has carried it through 1920, 1921, and 1922. 
I think the testimony heretofore shows that in the 
years 1925 to 1929 there was no stumpage contract. 

Q. Can you state from your examination of the 
books during the years 1923 and 1924 whether there 


were ealeg af timher onina an? 
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A. I see a number of items in 1923 of $1500, 
option on property, the nature of which I do not 
know. 

Q. You would not construe that to be a timber 
sale receipt? 

A. Well, I really could not say. 

Q. There is nothing to indicate that $1500 was 
paid for timber sold from the land? 

A. The item is described this way, From Mr. 
Timothy Hopkins, Check to his order from San 
Vicente Lumber Company, by H. H. Stoddard, 
dated April 30, on First National Bank of Santa 
Cruz, ninth payment $1500. That item was on May 
1, 1923, and on May 31, 1923 there was an item 
similarly described, and it is called the tenth pay- 
ane mt, 

@. To shorten it a little bit, do you find any 
record in the year 1923 or 1924, similar to those vou 
have testified to as having oecurred in 1920, 1921, 
1922, in 1924 and 1925, relating to timber or stump- 
age Sales? 

A. Weare talking about the vear 1923 and 1924? 

@. And 1925. 

A. I could hardly say without going over the 
records. Do vou want me to go through them? 

Oo Vee: 

A. These items of $1500 option on property con- 
tinue [33] through bere. $8840 on September 1, 
1923, from the State of California; $18.42 on Feb- 
ruary 1, 1924 from the State Compensation Insur- 
ance Department. 
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Q. I am interested in the sales of timber. 

A. $3840 on July 1, 1924, from the State of 
California. That carries it to the end of 1924. 
Could I just take a moment to look up an item, 
Miss Phillips? 

Q. Mr. Nelson, I am going to ask you if you 
ave familiar with the company’s balance sheet for 
the years in question, 1932 to 1936. 

A. Well, I would not sav I was famihar with 
them. 

Q. You have had something to do with auditing 
the books, haven’t vou? A. Only since 1937. 

Q. Have you all the books in your possession 
now? A. Yes. 

Q. Now, I am going to ask you if vou could 
make an examination of the books, of the Profit 
and Loss Statement for the income during the eal- 
endar years 1932 to 1936, inclusive, and for the 
company’s balance sheets for the same years, 1932 
to 1936, and I will give you a carbon copy of each 
and ask you if you could make an examination of 
those with the books during the neon hour, or pos- 
sibly we might continue this until tomorrow morn- 
ing and ascertain whether those are correct copies 
of the income tax returns of profit and loss state- 
ments for those years and for the balance sheets for 
those vears, and ascertain if those are correct, so 
that I can put a copy in evidence as my exhibit. 
Would it be possible to do that? A. Yes, 

Miss Phillips: I will identify the first one as 


174 United States of America vs. 


(Testimony of Frank C. Nelson.) 

Exhibit A, that is the Profit and Loss Statements 
and Exhibit B for identification, a Summary of 
the Balance Sheets for those years—those are for 
identification purposes until they are agreed to. 

The Court: They may be so marked. [84] 

Miss Phillips: @Q. You have given us a suim- 
mary of what the books show for the period of ap- 
proximately nine years. I would like to have you 
examine your books and report to us whether it 
is not true that from time to time during the entire 
history the plaintiff company has not engaged in 
similar sales such as those that you have testified 
to on direct examination, that is, the sale of timber, 
standing timber, by stumpage contracts. See if the 
books do not show since its organization the same 
thing has occurred. A. Since 1906? 

Q. Yes. 

A. Do you want me to do that now? 

Miss Philips: J think that will be rather ex- 
tended, your Honor, I think it would take a good 
deal of the Court’s time to do it on the stand. 

The Court: Have you anything further with the 
witness ? 

Miss Phillips: Not now, but I do want to ask 
the previous witness a question or two on some other 
point upon which he has testified. 

The Court: Do you want the ease to go over 
until tomorrow morning? 

Miss Phillips: That is satisfactory to us. 

Mr. Brown: That is satisfactory. 
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The Court: It may go over until tomorrow 
morning at ten o’clock. 
(The further hearing of the cause was ad- 
journed to tomorrow, Friday, February 7, 1941, 
at 10:00 o’clock a. m.) [85] 


Friday, February 7, 1941—10:00 o’clock a. m. 


FRANK C. NELSON 


Cross Examination 
(vesumed ) 


Miss Phillips: @Q. Ma. Nelson, since adjourn- 
ment you have had an opportunity to go over the 
books of account of the plaintiff? Bh MES. 

Q. Did you prepare the tabulation which is en- 
titled ‘‘Statement showing a summary of sales, 
vears 1906 to 1922, inclusive? Nee ies 

Q. You have the original, have you? 

A. Yes, I have. 

@. This is taken from the company’s books, and 
is accurate, to the best of your belief? 

i \eee MCS e altace 

Miss Philips: May I have this marked De- 
fendant’s Exhibit C for identification ? 

The Court: Yes. 

Miss Phillips: Q. Mr. Nelson, taking Exhibit 
A for identification, a summary of profit and loss 
statements for the calendar years 1932 to 1936, in- 
elusive, would you make any changes in that ex- 
hibit according to your examination of the books? 
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A. ‘There are one or two items which should be 
explained. 

Q. Surely, that is exactly what we want. 

A. There is one item designated under income, 
Tanbark sales, $1453.52. 

Q. That is for the year 1934? 

A. Yes. This was received under the contract 
with the Santa Cruz Lumber Company; in other 
words, it was received on the same contract as the 
item above there designated Timber Sales. That is 
all on that particular schedule. You understand I 
have not checked every item in detail on here, but 
I have checked them in totals. 

Miss Phillips: Then [ will offer that in evidence 
as Defendant’s Exhibit 1. [36] 

The Court: It may be marked Defendant’s Ex- 
hibit 1. 

(The documents were marked ‘‘Defendant’s 
IDpsdiuinen The) 

[ Defendant’s Exhibit No. 1 is set out at page 
224 of this printed record. ] 


Miss Phillips: Q. Now, the balance sheets 
which yesterday I offered for identification as Ex- 
hibit B, I think vou want to point out some changes 
that vou would like to make in that, do vou not? 

A. Yes. It should be understood that the item 
designated ‘‘Reserve for Depreciation’? under the 
assets, which starts in with the amount of $12,219.88, 
in 1932, and continues the same amount throughout 
all of the years, is a credit item rather than a debit 
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item—in other words, the deduction should be 
shown. 

Q. That is the only way you can make that add 
up to the figures ? 

A. That is right. The same remark applies to 
the reserve for depletion, which starts out in 1932 
with $49,317.45. 

Q. Will vou cirele with red those which are a 
deduction from the total receipts? 

A. Not from the total receipts, but deducted 
from the assets. 

Q. May I ask you to take a red pencil and put 
brackets to show how those figures are in fact 
treated on that? 

A. Yes. Under the hability there is an amount 
designated ‘‘ Deposit $27,749.08."’ Apparently there 
is a transposition of figures, that should be 
$27,479.08. 

Q. There is a transposition, and it should be 
$27,479.08 ? A. Yes. 

Q. Will von make that change in red pencil? 

A. Yes, Then the item on there which is desig- 
nated ‘‘Earned surplus’’; according to my idea it 
should be designated ‘‘Deficit,’’ as it is a deficit, 
clear across there. 


Q. That is the same thing? A. Nes 
Q. In order to make that added to the total, that 
is to be subtracted? AS Yess [eu 


Q. Will you make that change there? 
i MGes: 
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On May 28, 1926 an option to George L. Hoxie to 
sell the property for $2,000,000. That option appears 
to have been renewed on several occasions. On Sep- 
tember 18, 1909 it granted an option to James Jer- 
ome to sell the property for $1,600,000, and on July 
3, 1916 it granted an option to W. EK. Dean to sell 
the property for $1,250,000. Then additionally there 
was an occasion in 1907, April 29, where it authorizes 
Charles M. Felten to sell the property for $1,500,000 ; 
that does not appear to be in the wavy of an option, 
but just an authorization to sell. 

Q. You referred to an option agreement in 1916 
to Mr. W. E. Dean. Was he a shareholder of the 
corporation at that time? 

A. I will have to check that. No, he does not 
appear to have been a stockholder at that time. Par- 
don me, Mr. Brown. It seems to me that there is 
an account of Walter E. Dean 191214 shares, which 
was closed out October 7, 1910, apparently, by trans- 
fer to W. KE. Dean, for a portion of those shares, 
and he remained a stockholder until 1927. 

Q. Then according to the records Mr. Dean was 
a stockholder? A. Yes, he was a stockholder. 

(). Of how many shares? A. 1900 shares. 

[39] 

Q. What was the total outstanding shares of 
stock? A. 19,000 shares. 

@. Mr. Nelson, referring to Defendant’s Ex- 
hibit No. 1, which shows income derived during the 
ealendar years ending December 31, from 1932 to 
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1936, inclusive, there are items designated as timber 
sales and tanbark sales. Were all of those receipts 
derived under the timber contracts with the Santa 
Cruz Lumber Company ? 

A. Yes, they were all received under the Santa 
Cruz Lumber Company contraets. 

Mr. Brown: I think that is all from this witness. 


Re-cross Examination 

Miss Phillips: Q. Mr. Nelson, referring to the 
option to Mr. Bassett, to which you referred a mo- 
ment ago, that option was granted again on May 6, 
1937, was it not—a board of directors meeting on 
Mav 6, 1937? A. May 6, 1937? 

Q. An option to Mr. Bassett. You have referred 
to an option given Mr. Bassett. Now I am asking 
you was not an option given again to Mr. Bassett 
in 1937, on May 6th? 

A. I do not find where there was any option 
granted. 

Q. Perhaps I can assist you. 

Mr. Brown: Miss Philips, Mr. Wood is in- 
formed regarding the granting of that option. 

Miss Philips: That is all right, if another wit- 
ness can answer it more accurately; I will with- 
draw the question from the witness. That is all. 


PERCY A. WOOD 


recalled for further cross-examination. 
Miss Philips: Q. Mr. Wood, the question [ 
asked the preceding witness was—he testified with 
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regard to an option to [40] Mr. Bassett; he tes- 
tified that an option was given in some early years, 
and I asked him if it was not true that an option 
was given Mr. Bassett in May of 1937. 

A. There was an option granted to Mr. Bas- 
sett in 1937. 

@. Can you read into the record the minute 
upon that subject? A. Yes, 

Q. Then give us your explanation. 

A. It is rather lengthy, as a matter of fact. Do 
you want me to read the whole thing? 

@. The report of the Board of Directors on that 
subject. I do not believe the entire option need 
be read. 

A. As a matter of fact, Mr. Bassett had made 
quite an investigation of what is known as the 
Pescadero side of the property, and he thought he 
might be able to sell that property, and asked for 
a 90-day option, so the matter was presented to the 
Board of Directors and we decided to give him a 
90-day option. 

@. Will vou read into the record the presenta- 
tion at the Board of Directors? 

A. The President stated that the principal pur- 
pose of the meeting was to consider the granting 
of a 90-dav option to Mr. H. F. Bassett, in which 
the option would outline the terms on which it 
wold be willing to negotiate for the sale of its 
timber land on the Pescadero watershed, such op- 
tion to cover also the timber holdings on the same 
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watershed of the Estate of Timothy Hopkins. The 
President reported that he had employed ML. 
Frank Solinsky to advise the company in this mat- 
ter, and that this employment was approved by the 
directors present. After discussion, o1 motion duly 
made and seconded, the President was authorized, 
by vote of all directors present, to make and enter 
into an agreement with H. F. Bassett in the fol- 
lowing form. 

@. Then the option quoted a price? 

A. Yes. [41] 

Q. In vour authorization to Mr. Basset, giving 
him this option, was it not agreed that there should 
be no negotiations with the Santa Cruz Lumber 
Company ? A. That is correct. 

Q. Because the dealings of your company with 
the Santa Cruz Lumber Company over a long period 
of vears had been on such a satisfactory basis, that 
if a sale were made to the Santa Cruz interests no 
commission would go to Mr. Bassett? 

A. That is correct. 

Q. That was part of the option? A. Yes. 

Q. Mr. Wood, in the division of the property of 
the company, to which you referred vesterday, was 
there a portion of the property on which timber was 
taken off consistently, and another portion on which 
no timber had ever been taken off ? 

A. Well, vesterday I referred to the contract 
with the Santa Cruz Lumber Company on a certam 
section, and that, as a matter of fact, is isolated 
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from the main body of timber. On the other side, 
what is known as the Butano and Pescadero side, 
there has been no timber taken off. 

@. About how would you divide the acreage on 
that ? 

A. Well, in round figures I would say practically 
12,000 acres. 

Q. And the acreage which has been logged or 
timbered off, that is approximately 1500 to 1600 
acres ? 

A. 1500 or 1600 or 1700 acres, something like 
that. 

Q. Is it contemplated that eventually this 1500 or 
1600 acres would be completely deforested ? 

A. It is completely deforested now. 

Q. At what stage would you say the deforesta- 
tion was completed ? 

A. That must have been, I would say, under these 
contract with the Santa Cruz Lumber Company, 
To 2Granic) Voie 

Q. So that there is no subsequent contract now 
outstanding ? A. No. [42] 

@. What is being done with this deforested 
section? 

A. Nothing can he done. It is a steep side hill, 
vou could not grow anything on it, I would say it 
is valueless, probably worth 50 cents an acre, pos- 
sibly. 

@. Is there any other section or portion of the 
land which it is contemplated might be sold sep- 
arately from this main subdivision ? 
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A. There is a small section separated from the 
main body in what is known as Section 24, which 
adjoins, I would say, to the west, which might be 
sold separately to the State. 

Q. What about Section 11? Wasn’t it contem- 
plated in that same year, March, 1937, a sale of 
that? 

A. Section 11 could be sold separately, because 
it is an isolated tract of land. 

Q. Isn't it true that in March, 1937 an authori- 
zation was give nto you to sell it for a price net to 
the corporation of $10,000 or more? 

A. That is correct. 

Q. That is Section 11? 

A. In other words, that was given for the pur- 
pose of sale, thinking that San Mateo County might 
like to buy the property, because it was convenient 
to them. 

@. You referred to the upkeep of the trails 
through the property. The man whose business it 
was to maintain the trails was primarily for fire 
protection, was he not? 

A. Yes, as a matter of fact we had to maintain 
some trails through the property, beeause if we had 
a fire men could be moved to the property to put 
the fire out. One of the reasons we discontinued Mr. 
Bennett as a caretaker, ete, is due to the fact that 
the County of San Matco has made tremendous im- 
provements in fire-fighting down there, and have 
built lots of trails of their own. 
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@. That is no longer necessary ? A. No. 
@. Trail maintenance? A. No, [48] 


Re-direct Examination 

Mr. Brown: Q. Ma. Wood, what methods are 
available to the company for liquidating this prop- 
erty ? 

A. I don’t know. The board has tried to devise 
methods and means and ways and given the matter 
considerable thought, but I don’t know how it could 
be liquidated except either by sale to San Mateo 
County, or the State of Califormia, or by eventual 
continuation of these logging contracts, which we 
do not care to do, if the State and San Mateo County 
want the property. There 1s a movement on by 
Lyman Wilbur, President of Stanford University, 
and Ex-President Hoover, and other residents of 
San Mateo County, to acquire this property for park 
purposes, because it is the only large holding of 
redwood timber which is left in this territory. 

@. Has the company, itself, made any effort to 
dispose of the property? 

A. In what particular way ? 

Q. I was interested in the purpose for which 
these options had been granted. Can you explain 
why those options have been granted ? 

A. The options were granted for the purpose of 
endeavoring to dispose of the property as a whole. 

@. Miss Phillips referred to an option of Sec- 
tion 11. Is this the same Section 1] that vou have 
referred to earlier in your testimony regarding some 
logging operations? 
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A. Section 11, as a matter of fact, is an isolated 
section on which there was originally a shingle mill 
built. 

@. Section 11 has been cut over in part? 

A. Only a very small part. 

Mr. Brown: Before we conelude I would lke 
to offer in evidence, subject to the same understand- 
ing that we had regarding earlier copies of minutes 
offered, copies of minutes of some of the meetings 
of the board of directors which deal with trans- 
actions concerning which Miss Phillips inquired. 

[44] 

Miss Phillips: No objection. 

Mr. Brown: It is understood that we will enter 
into a stipulation as to that after you check the 
accuracy of those records. 

Miss Phillips: Yes. 

Mr. Brown: That is all. [f your Honor please, 
we would like to submit this case on briefs if this 
is satisfactory. 

The Court: What time do you wish? 

Mr. Brown: We would like 20 days. 

Miss Phillips: That is all right with me. 

The Court: And how mueh for you, Miss Phil- 
lips? 

Miss Phillips: 20 days. 

AMIy. Brown: And ten days to reply? 

The Court: Very well, it may be submitted on 
briefs to be filed 20, 20 and 10. 

Miss Philips: Mav the record show a moticn 
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issues involved? I presume your Honor will want 
findings of fact and conclusions of law submitted 
after reaching your decision. 

The Court: Yes. [45] 


PLAINTIFF’S EXHIBIT No. 1 
CERTIFIED COPY OF RESOLUTION. 


1, the undersigned, Secretary of Santa Cruz Lum- 
ber Company, a corporation organized and existing 
under and by virtue of the laws of the State of 
California, do hereby certify that at a meeting of 
the Board of Directors of said corporation duly and 
regularly called and held at the office and principal 
place of business of the said corporation on March 
4th, 1930, at which meeting a majority and quorum 
of the said directors were present and acting, the 
said Board of Directors did, by the unanimous vote 
of all directors present, duly and regularly pass 
and adopt the following resolution: 

Resolved by the Board of Directors of Santa 
Cruz Lumber Company, that George N. Ley and 
Jas. M. Maddock, president and secretary respec- 
tively of said corporation, be and they hereby are 
authorized and directed to execute for and on behalf 
of said corporation as such officers thereof, that 
certain agreement presented to said Board of Di- 
rectors on this date, wherein Western Shore Lum- 
ber Company, a corporation, is first party and said 
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Santa Cruz Lumber Company, a corporation, 1s 
second party, for the purchase of certain redwood 
and pine timber and tan bark oak upon the terms 
and conditions specified in said contract or upon 
such modified terms and conditions as to said pres- 
ident and secretary shall be aeceptable and said 
president and secretary are hereby expressly autho1- 
ized and empowered to modify the terms and con- 
ditions of said contract to such extent as in their 
judgment may seem proper before executing the 
said contract for and on behalf of said Santa Cruz 
Lumber Company. 

I further certify that said resolution has never 
been amended, revoked or set aside and is now in 
full force and effect. 

In witness whereof, I have hereunto subscribed 
mv name and affixed the seal of said corporation 
this 5th day of March, 1930. 

[Seal] JAS. M. MADDOCK 
Secretary of Santa Cruz 
Lumber Company. 


This agreement, made and entered into this 10th 
day of March, 1930, by and between Western Shore 
Lumber Company, a corporation organized and 
existing under and bv virtue of the laws of the 
State of California, first pattv, and Santa Cruz 
Lumber Company, a corporation organized and 
existing under and by virtue of the laws of the 
State of California, second party, 
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Witnesseth : 
That, whereas, first party is the owner of the 
following described timber lands, to-wit: 

All those certain lots, pieces or parcels of 
land situate, lying and being in the County 
of San Mateo, State of California, and more 
particularly described as follows, to-wit: 

All of Section Twenty One (21); all of Sec- 
tion Sixteen (16); and the West half (W144) 
of the Northwest quarter (NW14) of Section 
Fifteen (15); allin Township Hight (8) South, 
Range Three (3) West, Mount Diablo Base & 
Meridian; 


and 


Whereas, second party desires to acquire the 
right to cut, fell and remove the redwood and pine 
tunber and the tanbark on said timber lands as 
hereinafter provided ; 

Now, therefore, in consideration of the premises 
and of the sum of forty thousand (40,000) dollars 
in cash to first party in hand paid by second party 
concurrently with the execution of these presents 
the parties hereto hereby mutually agree as follows: 

(1) (a) As long as second party shall make 
the payments and keep and perform the agree- 
ments, covenants, terms and conditions herein con- 
tained on its part to be kept and performed, the 
second party shall have and is hereby granted dw- 
ing the term hereinafter provided the right to cut, 
fell and remove from the said Section Twenty One 
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(21) all the merchantable redwood and pine timber 
and tanbark oak (hereinafter referred to as tan- 
bark) growing, standing or being thereon, for the 
prices hereinafter provided; and for the purpose 
of cutting, felling and removing said timber and 
tanbark, second party shall have possession of said 
Section Twenty Gne (itor the term hereinatter 
provided and shall have the mght during such term 
to cut out and construct roads over and across the 
same; but all such rights, roads and rights of way 
therefor shall automatically terminate upon the ex- 
pization or sooner termination of the right of sec- 
ond party hereunder to cut and fell and log timber 
thereon. The second party shall also have and there 
is hereby granted to it a right of way for one rail- 
road aver and across Sections Sixteen (16) and 
Twenty One (21) and such parts of Sections Fif- 
teen (15) and Twenty Two (22) as belong to first 
party, said Township and Range, for use in lumber- 
ing under this agreement, and also for use in hun- 
bering by the second party upon Section Twenty 
Hight (28), said Township and Range, or any other 
timber or timber lands in the general neighbor- 
hood it may now own or hereafter acquire, with the 
right to relocate said railroad from time to time in 
part or in whole, and to remove the ties and rails 
placed thereon. Said right of way and right of re- 
moval, so far as necessary or useful in lumbering 
under this agreement, shall expire and terminate 
one (1) year after the expiration or sooner ter- 
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mination of the time herein provided for the lum- 
bering operations in which said railroad is used, 
but as to so much of said railroad as is or may be 
used in lunibering upon said Section Twenty Eight 
(28), or other lands or timber of the second party, 
the right of way herein granted therefor and the 
right of removal of ties and rails shall continue in 
full force for ten (10) vears from the date hereof, 
and shall then automatically expire, and no pre- 
vious expiration or termination of this agreement 
shall have the effect of terminating such last men- 
tioned right of way before the end of said ten (10) 
vear period. All ties and rails left upon any such 
right of way after the termination of such right 
of way and right of removal shall belong to the 
first party. 

(b) If second party shall duly and regularly 
make all payments and keep and perform all agree- 
ments, covenants, terms and conditions herein con- 
tained on its part to be kept and performed, during 
the pericd of time herein allowed to complete the 
cutting of all such timber and tanbark on said Sec- 
tion Twenty One (21), and if at the time such cut- 
tthe is completed, first party is satisfied in its sole 
discretion with the character, method and manner 
in which such cutting was done, and is in its sole 
discretion satisfied with the condition in which said 
Section Twenty One (21) is then left, then second 
party shall have and is hereby granted the same 
right to cut, fell and remove merchantable redwood 
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and pine timber and tanbark from said Section 
Sixteen (16) and the West half (W144) of the 
Northwest quarter (NW) of said Section Fif- 
teen (15) as is hereinabove granted to it in respect 
to such timber and tanbark on said Section Twenty 
One (21). All the provisions of this agreement here- 
inafter set forth shall apply to all operations of 
second party, whether upon or connected with tim- 
ber cut from said Section Twenty One (21), or upon 
or connected with timber cut from said Section Six- 
teen (16) and/or said portion of said Section Fif- 
teen (15), unless herein otherwise expressly pro- 
vided; but it is expressly understood and agreed 
that unless first party is satisfied im its discretion 
as aforesaid, then notwithstanding second party 
shall not be in default hereunder at the time, it shall 
have no right to cut, fell or remove timber from 
said Section Sixteen (16) or said portion of said 
Section Fifteen (15), or any rights in or to the said 
tunber lands or the timber or tanbark thereon 
whatsoever. 

(2) The price or prices payable by second party 
to the first party for the said rights to cut, fell 
and remove said timber and tanbark shall be the 
following: 

(a) An amount based upon the timber and tan- 
bark eut, felled and/or removed by second party at 
the rate of four (4.00) dollars per thousand feet, 
board measure, in the case of redwood and pine 
timber, and at the rate of five (5.00) dollars per 
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cord in the case of tanbark, payable monthly to the 
first party at its office in San Francisco on the fif- 
teenth day of each and every month for all pine and 
redwood limber sawed at the mill of second party 
and for all tanbark felled and delivered to a tan- 
nery by the second party during the preceding cal- 
endar month. 

(b) If at the expiration of the time herein al- 
lowed to complete cutting timber and tan bark upon 
said Section Twenty One (21), the second party 
shall have completed such cutting, and shall have 
at all times made all payments and in all other 
respects kept and performed all agreements, cov- 
enants, terms and conditions herein contained on its 
part to be kept or performed, but the first party 
shall not in its discretion be satisfied as provided in 
paragraph (1) (b) hereof, so that the second party 
is not permitted to cut timber or tanbark upon said 
Section Sixteen (16) or said portion of said Sec- 
tion Fifteen (45), then the first party shall there- 
upon pay to the second party the sum of forty 
thousand (40,000) dollars, and thereupon this agree- 
ment and all iights and obligations of the parties 
hereunder shall terminate and be at an end. 

(c) If the seeond party shall be permitted under 
this agreement the right to cut timber and tanbark 
upon said Section Sixteen (16) and said portion of 
said Section Fifteen (15) as provided in paragraph 
(1) (b) of this agreement, then and in such event, 
if the seeond party shall during the entire remain- 
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ing term of this agreement make all payments and 
keep and perform all agreements, covenants, terms 
and conditions herein contained on its part to be 
kept and performed, the first party shall allow to the 
second party a credit of forty thousand (40,000) 
dollars upon the last forty thousand (40,000) dol- 
lars becoming payable hereunder to the first party, 
as determined by estimate of the remaining uncut 
timber and tanbark to be agreed upon between the 
parties hereto one year before the completion of the 
entire cut; or if the parties hereto are unable then 
to agree, to be fixed and determined by the decision 
of a competent timber man or cruiser to be selected 
by them; but until such estimate is so made, the 
second party shall be required to continue monthly 
payments hereunder. In the event that at the time 
such estimate is so made the remaining uncut timber 
and tanbark shall be insufficient in value to equal 
said credit of $40,000 at the rates to be paid for 
said timber and tanbark as hereinbefore specified, 
the amount of such deficiency in value shall there- 
upon be paid by first party to the second party. 

(3) The determination of the number of thou- 
sand feet, board measure, of redwood and pine tim- 
ber cut, felled and removed by the second party 
shall be made by a tally at the tail end of the mill 
of second party. If first party shall so elect, said 
tally shall be made by a tallyman mutually agreed 
upon by the parties, or appointed by the first party, 
and the expense of the employment of such tally- 
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man for the purpose of the tally shall be divided 
equally between the parties. The determination of 
the amount of tanbark cut by second party shall be 
made by scale weights of tanbark determined at the 
tannery to which such tanbark is sent, and if first 
party shall so elect, shall be made by a person agreed 
upon between the parties or appointed by first party, 
and the expense of the employment of such person 
for such purpose shall be borne equally by the 
parties. 

(4) First party shall have the right at any time 
through its officers, agents or representatives to in- 
spect the operations of the second party on the said 
timber lands and the method of tallying hereinabove 
provided for. First party shall also have the right 
at any time through its officers, agents or repre- 
sentatives to examine the books of account of see- 
ond party and all other records of second party 
covering the operations of said second party on the 
said timber lands of first party. 

(5) The second party shall from and after the 
date of this agreement proceed diligently with the 
eutting, felling and removing of said timber and 
tanbark from the said Section Twenty One (21) 
and shall saw such timber into lumber at its saw- 
mill in Section Twenty Seven (27), Township 
Eight (8) South, Range Three (3) West, and shall 
within four (4) years from the date of this agree- 
ment eut, fell and remove from said Section Twenty 
One (21) all merehantable redwood and pine tim- 
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ber and all tanbark thereon, and within said period 
saw into lumber all such timber and deliver to a 
tannery or tanneries all such tanbark. Unless this 
agreement shall be theretofore or then terminated 
either in pursuance of the right of first party as 
provided in paragraph (1) (b) hereof if it be not 
satisfied in its discretion, or by reason of default 
hereunder of the second party, the second party 
shall and it hereby agrees that it will, upon com- 
pleting the said cutting upon said Section Twenty 
One (21), but not prior thereto, begin and there- 
after diligently proceed with the cutting, felling 
and removing of said timber and tanbark from 
said Section Sixteen (16) and said portion of said 
Section Fifteen (15), and shall within eight (8) 
years from the date of this agreement cut, fell and 
remove from said last mentioned timber lands all 
merchantable redwood and pine timber and all tan- 
bark thereon, and saw into lumber all such timber 
and deliver to a tannery or tanneries all such tan- 
bark, it being expressly understood that if per- 
mitted so to do by the first party, the second party 
shall be obliged hereunder, and agrees, to cut, fell 
and remove all such timber and tanbark and to saw 
all such timber into lumber and deliver to a tannery 
or tanneries all such tanbark as aforesaid. Upon 
the expiration of the said eight (8) years from the 
date hereof, all further rights of said second party 
in and to said timber and tanbark on the lands of 
the first party, and all rights of the second party 
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in and to said lands, other than the railroad right 
of way hereinbefore granted, shall cease and deter- 
mine, and the first party shall have the exclusive 
right and possession of same and of any timber or 
tanbark remaining thereon. 

(6) The legal title to all timber and tanbark 
upon the lands of the first party, covered by this 
agreement, shall remain in first party until the same 
be eut, felled and removed by second party and after 
such cutting, felling and removal, the legal title 
to and the right of possession of the same and of any 
lumber manufactured: therefrom shall be and re- 
main in the first party as security for any portion 
of the purchase price hereinabove provided which 
may then remain due and unpaid until the same 
shall have been fully paid; and second party agrees 
at all times to keep on hand a sufficient quantity of 
said timber, tanbark and lumber separately piled 
to secure the balance owing, if any, to first party; 
and in ease of default by second party in making 
any of the payments hereunder and in performing 
any of the conditions hereof, first party shall, in 
addition to other rights in such case provided, have 
the right to take immediate possession of said tim- 
ber, tanbark and lumber, and to sell and dispose 
of same at pubhe or private sale, without notice to 
the second party, for the purpose of satisfying the 
balance due under this contract and all costs and 
expenses in taking, keeping and disposing of said 
property. So long as the second party shall not he 
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in default hereunder and shall be entitled to pro- 
ceed with the cutting of timber hereunder, it shall 
have the privilege of piling at its own risk upon 
the flat on Section 22, said Township and Range, 
belonging to the first party and adjoining the mill 
of the second party on Section 27, said Township 
and Range, the lumber of the first party cut and 
sawed under this agreement. 

(7) Second party agrees to so conduct its opera- 
tions upon said lands above described in accordance 
with good current timbering practice in use in simi- 
lar redwood lumbering in California, and so as not to 
damage unnecessarily any young growth or trees 
left standing by second party, and not to damage 
im any way any buildings or improvements on said 
lands. 

(8) All slash and cuttings resulting from opera- 
tions of second party on the lands herein described 
may be sold by first party for fuel, or other purposes, 
if first party so elects, but if first party does not so 
elect, second party agrees to burn the same during 
the proper season when no danger of forest fire will 
result. The second party agrees that it will construct 
good and sufficient firebreaks and fire trails to pre- 
vent spreading of fire from the lands of the first 
party upon which the second party is operating to 
other timber lands of the first party, and in par- 
ticular to prevent the spreading of fire from said 
Section Twenty One (21) to said Section Sixteen 
Glia): 
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(9) Second party agrees to indemnify and to save 
and hold first party harmless of and from any and all 
liens and claims whatsoever arising from its opera- 
tions on said lands of first party. Second party fur- 
ther agrees that first party shall not be liable or re- 
sponsible for any accidents, loss, injury, or damage 
happening, or accruing, in connection with, or any- 
wise arising out of the work herein referred to, or 
any of the operations of second party hereunder to 
persons and/or property (whether employed upon 
or utilized in said work, or otherwise, and including 
the death of any persons) and second party agrees to 
fully indemnify and save and hold first party harm- 
less of, from and against the same and any and all 
liability, expenses (including attorneys’ fees) pay- 
ments, claims and/or hens whatsoever therefor. 

(10) During the term of this agreement second 
party agrees to do all in its power to prevent and 
suppress fires on the lands hereinabove described 
and in the vicinity and to require its employees to do 
likewise. In the event that any fire shall start on the 
lands above described, or in its vicinity, second party 
agrees to place all its employees in that logging area 
at work in fighting such fire and to keep them con- 
stantly and continuously at work fighting such fire 
until it shall be extinguished. 

(11) No assignment of this agreement shall be 
made by second party either voluntarily or by oper- 
ation of law, proceedings in bankruptey, or other- 
wise, without the written consent of the first party 
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and any such attempted assignment without such 
written consent shall be null and void. 

(12) In the event that second party shall make 
default in the payment of any amount due under 
this contract, as hereinabove provided, or in the 
performance or observance of the terms, conditions 
and agreement herein contained on its part to be 
performed or observed, first party may at its option, 
upon fifteen (15) days written notice of such default 
to second party, treat this agreement as terminated 
without further notice given to second party if with- 
in said fifteen (15) days such default be not cured, 
and thereupon this agreement shall become null and 
void, and the rights of second party shall come to 
an end, and second party shall have no further right, 
title and interest, claim or demand whatsoever, under 
or by virtue of this agreement in or to the timber 
lands hereinabove described, or the timber or tan- 
bark thereon, or in or to said sum of forty thousand 
(40,000) dollars paid concurrently herewith, it be- 
ing expressly understood and agreed that the said 
sum is paid to and received by the first party con- 
currently with the execution of this agreement as 
and for an essential part of the consideration run- 
ning to the first party for entering into this agree- 
ment, and is made as a payment to the first party 
for the rights herein granted to the second party, 
and not as a security. Nothing herein contained shall 
be construed as depriving first party of any right 
to any other right or remedy to which it may be 
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entitled at law or in equity on the happening of 
such default. 

(13) Time is hererby agreed to be of the essence 
of this agreement and of all of its provisions. 

(14) <Any notice which it is herein provided may 
or shall be given by either party to the other shall 
be deemed to have been duly given when deposited 
in the United States mail in San Francisco or Santa 
Cruz, California, postage prepaid and registered, 
addressed to the party to whom such notice is given 
at the following respective addresses: 


To the first party at: 
905 Kohl] Building 
San Francisco, California 


To the second party at 
84 River St., 
Santa Cruz, California 


Hither party by notice given as hereinbefore pro- 
vided may change the address to which notices to it 
shall thereafter be addressd. 

(15) Subject to the provisions of paragraph 
(11) above, this agreement shall bind and shall inure 
to the benefit of the successors and assigns of the 
respective parties hereto. 

In Witness Whereof the parties have 
caused their respective corporate names to be here- 
unto subscribed and their respective seals to be here- 
unto affixed by their respective officers thereunto 
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duly authorized, all in duplicate, the day and year 
first above written. 
[Corporate Seal] 
WESTERN SHORE LUMBER COMPANY 
TIMOTHY HOPKINS, 
Pres. 
By WALTER L. DEAN, 
Sect’y. 
[Corporate Seal] 
SANTA CRUZ LUMBER COMPANY 
By GEORGE W. LEY, 
President 
By JAS. M. MADDOCK, 
Sect’y. 


State of Cahfornia, 
County of Santa Cruz, ss. 


On this 11th day of March in the year one thou- 
sand nine hundred and thirty, before me, Esther 
Spangenberg, a Notary Public in and for the County 
of Santa Cruz, State of California, residing therein, 
duly commissioned and sworn, personally appeared 
George N. Ley and Jas. M. Maddock known to me 
to be the President and the Secretary respectively 
of the corporation described in and that executed 
the within instrument, and also known to me to be 
the persons who executed the within instrument on 
behalf of the corporation therein named, and ac- 
knowledged to me that such corporation executed 
the same. 
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In witness whereof, I have hereunto set my hand 
and affixed by official seal at my office in the County 
of Santa Cruz, the day and year in this certificate 
first above written. 


[Seal] ESTHER SPANGENBERG 
Notary Puble in and for the County of Santa 
Cruz, State of California. 


[Endorsed]: Filed Feb. 6, 1941. 


PLAINTIFE’S EXHIBIT NO. 2 
CERTIFIED COPY OF RESOLUTION 


I, the undersigned, Secretary of Santa Cruz 
Lumber Company, a corporation organized and 
existing under and by virtue of the laws of the State 
of California, do hereby certify that at a meeting of 
the Board of Directors of said corporation duly and 
regularly called and held at the office and principal 
place of business of the said corporation on January 
17th., 19386, at which meeting a majority and quorum 
of the said directors were present and acting, the 
said Board of Directors did, by the unanimous vote 
of all directors present, duly and regularly pass and 
adopt the following resolution : 

Resolved by the Board of Directors of the Santa 
Cruz Lamber Company, that George N. Ley and 
Jas. M. Maddock, president and secretary respec- 
tively of said corporation, be and they hereby are 
authorized and directed to execute for and on behalf 
of said corporation as such officers thereof, that cer- 
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tain agreement presented to said Board of Directors 
on this date, wherein Western Shore Lumber Com- 
pany, a corporation, is first party and said Sania 
Cruz Lumber Company, a corporation, is second 
party, for the purchase of certain redwood and pine 
timber upon the terms and conditions specified in 
said contract or upon such modified terms and condi- 
tions as to said president and secretary shall be ac- 
ceptable and said president and secretary are hereby 
expressly authorized and empowered to modify the 
terms and conditions of said contract to such extent 
as in their judgment may seem proper before execut- 
ing the said contract for and on behalf of said Santa 
Cruz Lumber Company. 

I Further Certify that said resolution has never 
been amended, revoked or set aside and is now in 
full force and effect. 

In Witness Whereof, I have hereunto subscribed 
my name and affixed the seal of said corporation this 
17th day of January, 1936. 

JAS. M. MADDOCK, 
Secretary of Santa Cruz 
Lumber Company. 


This Supplemental Agreement made and entered 
into this 17th day of January, 1936, by and between 
Western Shore Lumber Company, a corporation or- 
ganized and existing under and by virtue of the laws 
of the State of California, first party, and Santa 
Cruz Lumber Company, a like corporation, second 
party, 
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Witnesseth : 


That Whereas, first party and second party made 
and entered into an agreement, dated March 10, 
1930, under which second party was granted the 
right, for the considerations and upon the terms and 
conditions therein provided, to cut, fell and remove 
certain timber on said lands therein particularly de- 
scribed; and 

Whereas, the said agreement is still in effect be- 
tween the parties hereto; and 

Whereas, first party is the owner of the following 
described timber lands in addition to those described 
in the said agreement of March 10, 1930: 

All those certain lots, pieces or parcels of land 
situate, lying and being in the County of San 
Mateo, State of California, and more particu- 
larly described as follows, to wit: 

The East Half and the East Half of the West 
Half of Section 22, Township 8 South, Range 
3 West; 

and 


Whereas, the parties hereto desire to amend the 
said agreement of March 10, 1930, to mclude the 
lands hereinabove described thereunder and provide 
for the particular price to be paid for timber growing 
on said lands; 

Now, Therefore, in consideration of the premises 
and of the mutual agreements herein contained, the 
parties hereby agree that said agreement of March 
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10, 1930, be and it is hereby amended as follows: 

1. The lands described in the said agreement shall 
include, in addition to those therein particularly de- 
scribed, the parcels of land hereinabove in tlis 
supplemental agreement particularly described, and 
second party shall have the right to cut, fell and 
remove the redwood and pine timber on the lands in 
this supplemental agreement particularly described 
upon the same terms, conditions and provisions ap- 
pheable to the lands therein particularly described 
except as herein amended. 

2. The lands in this supplemental agreement par- 
ticularly deseribed shall be treated as in the same 
elass as Section 16 and the portions of Section 15, 
in Township 8 South, Range 3 West, Mount Diablo 
Base and Meridian, described in said agreement of 
Mareh 10, 1930, and all provisions of said agreement 
applicable to said Section 16 and portions of said 
Section 15 shall apply to the portions of said Section 
22 described in this supplemental agreement. 

3. The price payable by second party to first 
party for the timber cut, felled and/or removed by 
second party from any portion of said Section 22 
described in this supplemental agreement shall, how- 
ever, be Two Dollars ($2.00) per thousand feet, 
board measure instead of Four Dollars ($4.00) per 
thousand feet, board measure, as provided in Section 
2, subdivision (a), of said agreement of March 10, 
1930, but all other provisions of said section and sub- 
division shall apply unchanged to the said portions 
of said Section 22. The said price of Four Dollars 
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($4.00) per thousand feet, board measure shall still 
apply to all timber cut, felled and/or removed from 
any other lands under said agreement of March 
10, 1930. 

4. Except as herein expressly amended, the said 
agreement of March 10, 1930, shall remain in full 
force and effect between the parties hereto. 

In Witness Whereof, the parties have caused their 
respective corporate names to be hereunto subscribed 
and their respective seals to be hereunto affixed by 
their respective officers thereunto duly authorized, all 
in duplicate, the day and year first above written. 

[Corporate Seal] 

WESTERN SHORE LUMBER COMPANY 
By A. CRAWFORD GREENE 
Vice President 
By MYRA LANE 
Secretary 
[Corporate Seal] 
SANTA CRUZ LUMBER COMPANY 
By GEORGE M. LEY 
President 
By JAS. M. MADDOCK 
Secty. 


[Endorsed]: Filed Feb. 6, 1941. 
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Minutes of Meeting of Board of Directors 
San Francisco, April 23, 1910. 


Written notices having been forwarded to each 
member of the board, there were present Messrs. 
Hopkins, Dean, Felton, Thorne and Middleton. 

President Hopkins in the chair. 

The Minutes of the last meeting of the board were 
then read, and on motion duly seconded, they were 
approved as recorded. 

On motion of Mr. Dean, seconded by Dr. Thorne, 
It was Resolved 

That the office of this Company be, and it is 
hereby removed from No. 516 Kohl Building, San 
Francisco, to Room 905 in the same building. 

My. Middleton of the Committee to whom had 
been referred the matter of the Claim of this Com- 
pany against Hubbard and Carmichael, reported 
that up to the present time, there had not been a 
satisfactory adjustment of the claim. 

The President then stated that for the purpose 
of meeting the present obligations of the company, 
paying the second installment of taxes, now due, 
and meeting the current expenses in the near future, 
some action should be taken to provide the neces- 
sary funds. He stated that it had been suggested 
that it would be advisable to sell from some selected 
section of the Company’s property, the tan bark, 
oak wood, pickets and other products, rather than 
to Assess the Stockholders, 
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Whereupon, On motion of Mr. Felton seconded 
by Ma. Dean, 


It was Resolved: 

That Mr. H. L. Middleton be appointed a com- 
mittee of one, to look into the matter and ascertain 
which section of Land would be advisable to have 
eash off; what would be the probable cost of the 
work to be done, and the value of the tan bark, 
wood, etc., when it should be marketed ;—and to re- 
port at a future meeting of the Board of Directors 
to be called by the President. 

There being no further business, On motion the 
meeting adjourned. 

D. C. BATES, 
Secretary. 


Minutes of Meeting of Board of Directors 
San Francisco, May 5, 1910 


Written notices having been forwarded to each 
member of the Board, there were present Messrs. 
Hopkins, Dean, Felton, Thorne and Middleton. 

President Hopkins in the chair. 

On motion of Mr. Felton, the reading of the 
minutes of the last meeting was postponed. 

Mr. Middleton presented his report in relation 
to the taking off Tan Bark, Shakes, ete., from some 
portion of the Company’s property. 

The Report is hereunto attached and made a part 
of this record. 


Western Shore Lumber Company 211 
Plaintiff’s Exhibit No. 3—Continued 


Letterhead of 
Santa Clara Valley Mill & Lumber Company 
H. L. Middleton, Manager 


San Franciseo, California 
May 4th, 1910. 

Mr. Timothy Hopkins, 

President Western Shore Lumber Co., 

San Francisco, Cal. 


Dear Sir: 

Have had estimate made for getting out tan bark 
from lands of Western Shore Lumber Company in 
San Mateo County. 

From 300 to 600 cords to come from Section 2 
and 35 T 7 & 8 on Pescadero and 600 to 1000 cords 
to come from the Butano section 19 T.8 8. R. 3 W. 
The net freight on the bark will be from $9.00 to 
$10.00 per cord. 

Bloomquist Bros. of Pescadero have offered to 
peel, pack and deliver by team from the Pescadero 
to Beegers Tannery at Redwood City for $12.00 
per cord and Beegers Tannery offer us $22.65 per 
eord, this would leave a net profit of $10.65 per cord. 
Will try to get a lower figure on delivery of bark. 

On bark to come from Section 19 on the Butano 
estimates show a net profit of from $9.00 to $10.00 
per cord, we still have men looking over the land 
and may expect bids by May 9th. 

The present freight rate on bark to San Fran- 
cisco is $2.90 a cord, have put in an application to 
S. P. Co. to reduce this rate to $2.00 per cord. 
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I would suggest that we take off same lands from 
which we take the bark 500,000 to 1,000,000 shakes. 
The shakes will pay a profit of not less than $10.00 
per M Ft board measure. In making the shakes it 
is advisable to work portions of the tree that will 
not make shakes into pickets, posts and grape 
stakes. 

Will have a further report in a week or ten days. 

Yours truly, 
[Signed] HA. L. MIDDLETON, 


On motion of Mr. Felton, seconded by Mr. Dean, 


It was Resolved, 

That the Report be accepted, and that Messrs. Hop- 
kins and Middleton be appointed a Committee, to 
take the necessarv steps to carry out the plan as 
presented in the Report. 

It being stated by Mr. Middleton that such money 
as would be required to earry on the proposed work 
could be borrowed by this company from Banks in 
San Jose and Santa Clara, at interest of six per 
cent per annum. 

On motion of Mr. Dean seconded by Dr. Thorne, 

It was Resolved, 
That the President and Secretary of this company 
are hereby authorized to sign and deliver the 
promissory notes of the Company, from time to 
time, in such amounts as may be required, not ex- 
ceeding in all the sum of twenty five thousand 
Dollars, to bear interest at six per cent. 
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The Committee to whom had been referred the 
matter of the claim against Hubbard and Car- 
michael reported progress and were granted fu- 
ther time. 
There being no further business, on motion the 
meeting adjourned. 
D. C. BATES 
Secretary 


Minutes of Meeting of Board of Directors 
San Francisco, Mav 24, 1916. 


Written notice having been forwarded to each of 
the surviving members of the Board, 


There were present: 

Messis. Timothy Hopkins, W. E. Dean and H. L. 
Middleton. 

Absent: M1. Charles N. Felton Jr. 

President Hopkins in the Chair. 

The minutes of the last meeting were read, and 
on motion, approved as recorded. 

There being a vacancy in the Board of Directors 
caused by the death of our esteemed associate, Hon. 
Charles N. Felton, it was moved and carried that 
Mr. Walter L. Dean be elected to fill the vacancy 
so caused. 

Mr. Walter L. Dean being present took his seat 
in the Board. 

The President then stated that the purpose of the 
meeting was to consider the clearing of the Com- 
pany’s Section 11, Township 8 South Range 3 West 
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M.D.B. and M. of the timber, tanbark, ete. 

Whereupon, On Motion duly Seconded, it was 
Resolved: 

That Mr. H. L. Middleton be and he is hereby 
authorized and empowered to take the necessary 
steps toward that end, and to the marketing the 
product from said Section 11 for and in the behalf 
and interest of this Company. 

There being no further business the meeting 
adjourned. 

D. C. BATES 
Secretary 


Special Meeting of the Board of Directors 
San Francisco, August 23, 1920. 
11 o’clock A. M. 


Special meeting of the Board of Directors, called 
by order of the President was held at the office of 
the Company. 


There were present: 
Messrs. Timothy Hopkins, W. E. Dean, H. L. Mid- 
dleton and Walter L. Dean. 
President Hopkins in the chair. 
On Motion duly Seconded, the reading of the 
Minutes of the last Meeting was dispensed with. 
On Motion of Mr. W. E. Dean, Seconded by Mr. 
H. I. Middleton, Mis. D. C. Bates was duly elected 
a Member of the Board of Directors, to fill the 
vacancy caused by the decease of Mr. C. N. Felton, 
and Myr. Bates being present immediately took his 
seat as Member of the Board of Directors. 
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President Hopkins stated that the business to 
come before the Meeting was a proposition to sell 
certain real property to California Redwood Park 
Commission of the State of California. 
Director My. W. E. Dean then offered the follow- 
ing Resolution: 

‘Resolved, That this corporation enter into 
an agreement to sell to California Redwood 
Park Commission of the State of California 
that certain veal property situate in the County 
of Santa Cruz, State of California, particularly 
described as follows: 

“Mhe east one-half (F414) of section thirty- 
one (381) and the southwest one-quarter 
(SW!14) of section twenty-nine (29), all in 
township eight (8) south of range three (3) 
west, Mount Diablo Base and Meridian, for 
the total price of thirty-eight thousand four 
hundred (38,400) dollars in lawful money of 
the United States, upon the terms and condi- 
tions contained in the agreement hereinafter 
in this resolution set forth. 

Resolved Further, That this corporation 
execute and deliver to said California Red- 
wood Park Commission of the State of Cali- 
fornia an agreement for the sale of said real 
property, which said agreement 1s im the words 
and figures following: 


This Indenture, made this 23rd day of August, 
A. D., 1920, by and between California Redwood 
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Park Commission of the State of California, as 
party of the first part, and Western Shore Lumber 
Company, a corporation, as party of the second 
part, 


Witnesseth: 

That the said party of the first pat, pursuant to 
the authority conferred upon it by the provisions 
of that certain act of the legislature of the State 
of California, entitled ‘*‘An Act providing for the 
enlargement of the California redwood park, mak- 
ing an appropriation for the purchase of additional 
land therefor, and granting power to the California 
redwood park commission to purchase the same,” 
approved May 28, 1917, has agreed and does hereby 
agree to the purchase of and from the said party of 
the second part, and the said party of the second 
part has agreed and does hereby agree to sell unto 
the said party of the first part, all that certain real 
property situate, lving and being in the county of 
Santa Cruz, State of California, and particularly 
destribed as follows, to-wit: 

The Hast one-half (E.144) of Section thirty-one 
(31 yal 

The Southwest one-quarter (S.W.44) of Sectien 
twenty-nine (29), all in Township Eight (8) South 
of Ikanee Tiree (3) West, M.D.6.¢M., upon the 
terms and conditions following, to-wit: 

1. The agreed purchase price of the above de- 
scribed real property is the sum of thirty-eight 
thousand four hundred (38,400) dollars, lawful 
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money of the United States, of which the sum of 
eleven thousand five hundred and twenty (11,520) 
dollars shall be payable to said second party im- 
mediately upon the due execution and delivery to 
said first party by said second party of a good and 
sufficient deed conveying to the State of California 
the fee simple title to said real property and the 
whole thereof. The residue of said purchase price 
shall be paid in seven equal annual installments of 
three thousand eight hundred and forty (3,840) 
dollars each, falling due on the first day of July, 
A. D., 1920, and upon each succeeding anniversary 
thereof until the whole of said agreed purchasé 
price shall be fully paid, all such payments to be 
made from the amount appropriated for such pur- 
pose by the provisions of the above entitled act. 
Such deferred payments shall draw no interest. 
And, in this behalf, said first party hereby agrees 
that, upon the delivery and acceptance of such deed, 
it will, in writing, authorize and request the Con- 
troller of the State of California annually to draw 
and deliver his warrants against said fund, upon 
the first days of July, A. D., 1920, 1921, 1922, 1923, 
1924, 1925 and 1926 for the said sum of three thou- 
sand eight hundred and forty (8,840) dollars each, 
made payable to said second party, its successors 
in interest and assigns. 

II. Said second party agrees that it will, with- 
out unnecessary delay, deliver to the Attorney Gen- 
eral of the State of California suitable abstracts 
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of title showing that it has a good and valid title 
to the above deseribed real property, and the whole 
thereof, free from any valid hens or encumbrances. 
The cost of any proceedings which may be found 
necessary to remove any minor defects or clouds 
affecting such title shall be borne by said second 
party. Upon the initial payment of such purchase 
price being made as above provided, such abstracts 
shall become the property of the State of California. 

In Witness Whereof, the said parties hereto have 
eaused these presents to be exeented, mm duplicate, 
by their respective officers, thereunto duly author- 
ized, the day and year hereinabove first written. 

CALIFORNIA REDWOOD 
PARK COMMISSION 


Benes Td hee ee 5 Secretary 


WESTERN SHORE LUMBER 
COMPANY, a corporation, 


Gig cle Tee <5. 5 ener Seeretary 


The foregoing agreement 1s hereby approved, this 
fee co CON) Oil a rr , 1920. 


Members of State Board 
of Control. 
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The foregoing agreement is hereby approved as 
iG Wena Wass Sages o- WTO! 2gare< ceca t 7 1920: 
Attorney General of the State 
of California. 


Whereas, under and by virtue of the provisions 
of that certain act of the legislature of the State 
of California, entitled ‘‘An Act providing for the 
enlargement of the California redwood park, mak- 
ing an appropriation for the purchase of additional 
land therefor, and granting power to the California 
redwood park commission to purchase the same, 
approved May 28, 1917, California Redwood Park 
Commission was and is empowered and authorized 
to purchase land contiguous to California redwood 
park and suitable for the enlargement thereof; and 

Whereas, pursuant to such power and authority 
and to the provisions of said act, California Red- 
wood Park Commission has heretofore purchased 
of and from Western Shore Lumber Company, a 
corporation, certain lands contiguous to said park, 
as the same existed at the date of said act, suitable 
for the enlargement thereof, situate, lying and bemeg 
in the county of Santa Cruz, State of Calfornia, 
and particularly described as follows, to-wit: 

The East one-half (E.Y%.) of Section thirty-one 
ol). and 

The Southwest one-quarter (S.W.14) of section 
twenty-nine (29), all in Township Eight (8) South 
of Range Three (3) West, M.D.B.&M.; and 
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Whereas, the agreed purchase price of said lands 
was and is the sum of thirty-eight thousand four 
hundred (38,406) dollars, of which the sum of 
eleven thousand five hundred and twenty (11,520) 
dollars was heretofore paid to said vendor upon the 
delivery by it of a good and sufficient deed convey- 
ing to the State of California the fee simple title 
to the above described real property and the whole 
thereof; and 

Whereas, there remains unpaid of said purchase 
price the aggregate sum of twenty-six thousand eight 
hundred and eighty (26,880) dollars, which shall 
become payable to said vendor in seven equal annual 
installments of three thousand eight hundred and 
forty (3,840) dollars each, falling due on the first 
day of July, 1920, and upon each succeeding anni- 
versary thereof until the unpaid residue of said pur- 
chase price be fully paid and discharged : 

Now, Therefore, in consideration of the premises, 

Be It Resolved: That California Redwood Park 
Commission Hereby assigns, transfers and sets over 
unto said Western Shore Lumber Company, its sne- 
cessors in interest and assigns, the said sum of 
twenty-six thousand eight hundred and eighty 
(26,880) dollars out of the total amount appropriated 
by said statute; and 

Be It Further Resolved: That the Coutroller of 
the State of California, be, and he hereby is, anthor- 
ized and requested annually to draw and deliver his 
warrants against the sum so appropriated upon the 
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first days of July, A. D., 1920, 1921, 1922, 1923, 1924, 
1925, and 1926, for the said sum of three thousana 
eight hundred and forty (3,840) dollars each, made 
payable to said Western Shore Lumber Company, its 
suecessors in interest and assigns; and 

Be It Further Resolved: That the Secretary of this 
Commission be and he is authorized and directed to 
deliver to said Western Shore Lumber Company an 
original signed duplicate of the foregoing preambles 
and resolutions, and to deliver certified copies there- 
of to the State Controller, to the State Treasurer and 
to the State Board of Control. 

| weer 3 eee , hereby certify that I am, 
and at all times herein mentioned have been, the Sec- 
retary of California Redwood Commission of the 
State of California; that the foregoing is a full, 
true and correct copy of a resolution adopted at a 
roeeting of said Commission, held at Sacramento, 
Oniliscormmies om) the 225m Oly OMe Se ee , 
1920; that said meeting was regularly called and held 
pursuant to law, and al] of the Commissioners were 
present at said meeting; and that said resolution 
was duly passed and adopted, has never been re- 
voked, annulled or set aside, and is still in fall force 
and effect. 

T further certify that at the date of the adoption 
of said resolution, and at the date of the execution 
OPIS RRR CTE = 1, ee ea , was and is 
the President of said Commission. 
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In Witness Whereof, I have hereunto set my 
hand aihis: 222222 Cay ON ce see 71920: 
Secretary of California 
Redwood Park Commission. 


Resolved Further, That the president or vice- 
president and the secretary of this corporation 
be and they herebv are, authorized, in the name 
of and on behalf of this corporation, and under 
its corporate seal, and as its act and deed, to 
make, execute and deliver said hereinbefore re- 
cited agreement to California Redwood Park 
Commission of the State of California.”’ 


Upon motion duly made and seconded, said reso- 
lution was unanimously adopted, each director pres- 
ent voting in favor thereof. 

Thereupon, Director W. E. Dean offered the fol- 
lowing resolution: 

‘‘Whereas, California Redwood Park Com- 
mission of the State of California has offered 
to buy of and from this corporation the property 
deseribed in the following resolution, for the 
total price of thirty-eight thousand four hun- 
dred (38,400) doHars, of which three-tenths 
(3/10) shall be paid forthwith, and the balance 
in seven (7) annual installments of one-tenth 
(1/10) each, the first instalhnent thereof falling 
due on the first day of July, 1920, and the last 
installment thereof falling due on the first day 
of Jilly, 25. 
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And, Whereas, said offer is conditioned upon 
the execution and delivery by this corporation 
of a deed conveying said real property to the 
State of California, therefore, 

Be It Resolved, That this corporation make, 
execute and deliver to the State of California 
deed of grant, bargain and sale conveying to 
the State of California, all that certain real 
property situate in the County of Santa Cruz, 
State of California, and particularly described 
as follows: 

The east one-half (E14) of section thirty-one 
(31) and the southwest one-quarter (SW14) of 
section twenty-nine (29), all in township eight. 
(8) south of range three (3) west, Mount Diablo 
Base and Meridian. 

And Be It Further Resolved, That the presi- 
dent or vice-president and the secretary of this 
corporation be and they hereby are authorized, 
in the name of and on behalf of this corporation, 
and under its corporate seal, and as its act and 
deed, to make, execute and deliver said herein- 
before mentioned deed to the State of Cali- 
fornia.’’ 


Upon motion duly made and seconded, said resolu- 
tion was unanimously adopted, each director present 
voting in favor thereof. 

There being no further business to come before the 
meeting, it was duly adjourned. 

D. C. BATES 
Secretary. 
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19 5,090.98 
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DEFENDANT’S EXHIBIT No. 3 


WESTERN SHORE LUMBER COMPANY 
Statement Showing a Summary of Sales—Years 1906 to 1922, Inclusive 


DESCRIPTION 
Shingle Bark Ties ond 
Total Amount Property Stumpage Machinery Shokes Tan Bork Shingles Blacks Wood Accaunt Split Material 


secuseee None 
- oocacd ieee $17,711.69 17,211.69 500.00 
.. None 
cores Belay 7,756.76 4,194.75 26,786.16 
ee 89.15 89.15 
.... 964.00 364.00 
see 81.50 81.50 
None 
None 


come GLE 150.00 4,547.63 
ww. 5,090.98 5,090.98 

ee 87,775.55 38,400.00 (624.45) 
eee... 5,803.84 5,803.84 
eee... (281.61) (281.61) 
16 to 1922, Ine....... 10,023.29 7,017.58 73.85 1,187.98 1,743.98 


| Totals .........119,943.69 38,400.00 24,968.45 650.00 4,729.40 26,786.16 «7,017.53 «73.85 = 1,187.93 1,743.98 14,386.39 


[Printer’s Note: Figures in parentheses typed in red in original Exhibit.] 
ipts from option on property: 

1922 6,000.00 

1923 13,500.00 


Total 19,500.00 


$3,000.00 appears to have been received for the Dougherty Mill & Railroad Extension as referred to in the minutes of a Directors’ meeting 
16, 1909. This item was closed out in the accounts as an expense item. 


Filed Feb. 7, 1941. 
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[Endorsed]: No. 10243. United States Cireuit 
Court of Appeals for the Ninth Cireuit. United 
States of America, Appellant, vs. Western Shore 
Lumber Company, a corporation, Appellee. Tran- 
script of Record. Upon Appeal from the District 
Court of the United States for the Northern Dis- 
trict of California, Southern Division. 


Filed September 10, 1942. 
PAUL P. O’BRIEN, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 


In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 10243 


UNITED STATES OF AMERICA, 
Appellant, 
vs. 


WESTERN SHORE LUMBER COMPANY, 
Appellee. 


STATEMENT OF THE POINTS TO BE 
RELIED ON BY APPELLANT 


The appellant having taken an appeal to the 
United States Circuit Court of Appeals for the 
Ninth Circuit from the judgment rendered by the 
District Court for the Northern District of Cali- 
fornia, hereby designates the following points to 
be relied on in the prosecution of said appeal: 
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(1) That the District Court erred in rendering 
judgment for plaintiff in that said judgment is 
contrary to the facts found by the Court; 

(2) That the judgment of the District Court is 
contrary to law; 

(3) That the District Comt erred in making, 
from the facts found, the Conclusions of Law num- 
bered 1, 2 and 3, to-wit: 

‘I, A corporation such as the plaintiff, which 
has reduced its activities to the ownership and hold- 
ing of of property, the distribution of its avails, 
and doing only such acts as are necessary to the 
maintenance of its corporate existence, and the 
private management of its purely internal affairs, 
is not carrying on or doing business within the 
meaning of Section 215(a) of the National Indus- 
trial Recovery Act, Section 710(a) of the Reve- 
nue Act of 1934, or Section 105(a) of the Revenue 
Act of 1935, commonly known as the ‘‘capital stock 
fax laws 

2. he lability of the plaintiff for capital 
stock taxes must be decided by the purpose for 
which the corporate organization was maintained, 
and, where, as m1 the present case, there was no 
intent during the taxable period in question or for 
many vears prior to such period to carry on any 
active enterprise and the sole purpose of the cor- 
poration was to hold its timber lands and effect a 
sale of the whole thereof as soon as a fair price 
could be obtained, the proceeds to be distmbuted to 
stockholders, and there was no purpose or activity 
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which constituted efforts or the use of capital in 
the pursuit of gain and profit, the plaintiff was not 
carrying on or doing business within the terms of 
said ‘‘eapital stock tax law’’. 

‘3. At no time during the period from July 1, 
1932 to June 30, 1936 did the plaintiff carry on 
or do business in such manner as to subject it to 
the said capital stock tax. The capital stock taxes 
paid by the plaintiff in respect of the period from 
July 1, 1932 to June 30, 1936, were collected from 
it and retained erroneously and without authority 
of law and contrary to the laws of the United 
States relating to Internal Revenue, Plaintiff hav- 
ing taken all proper steps for the refund thereof 
is entitled to the repayment of the aggregate 
amount of such taxes, together with interest, as 
provided by law. 

FRANK J. HENNESSY, 
United States Attorney. 


[Endorsed]: Filed Sep. 10, 1942. 
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[Title of Circuit Court of Appeals and Cause. ] 


DESIGNATION FOR PRINTING THE 
RECORD ON APPEAL 


To Paul P. O’Brien, Clerk of the above-entitled 
Court: 

The Appellant designates all of the record as the 
record to be printed for use in prosecution of the 
appeal herein, including all exhibits transmitted by 
order of the District Court to the Clerk of the 
above-entitled Court. 

FRANK J. HENNESSY, 
United States Attorney. 


[Endorsed]: Filed Sep. 10, 1942. 


